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Questions Presented 


. Was the District Court in error in dismissing the 
complaints herein for want of justiciability? 


. Do the Subpoenas Duces Tecum herein requiring the 
production of a wide range of associational informa- 
tion violate appellants’ constitutional rights and in 
particular their rights under the First, Fourth, Fifth 
and Ninth Amendments and Article I Section 9, 
Clause 3? 


. Are the Subpoenas Duces Tecum herein beyond the 
scope of the Legislative authorization of the appel- 
lees and if it not, is that legislative authorization 
unconstitutionally vague and overbroad? 


. Do appellants, whose rights to privacy of association 
have been directly violated by the subpoenas duces 
tecum herein have standing to challenge the consti- 
tutionality of the subpoenas? 
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BRIEF AND APPENDIX FOR APPELLANTS 


References and Rulings 


This is an appeal from an order entered by United 
States District Judge Howard J. Corcoran dismissing the 
consolidated complaints herein. 


Appellants instituted these federal actions on June 17, 
1969, seeking declaratory and injunctive relief. Immedi- 
ately following oral argument the actions were dismissed. 
(Remarks of Corcoran, J., dismissing the actions annexed 
hereto as Appendix C.) 


Notices of appeal were filed on or about July 10, 1969. 
The cases were consolidated for appeal on October 20, 
1969. 


Jurisdictional Statement 


Jurisdiction of the United States District Court was in- 
voked under 28 U.S.C. 1331, 1332, 1343(4), 2201, 2202; 
42 U.S.C. 1981 et seg. and under the Constitution of the 
United States and in particular, the First, Fourth, Fifth 
and Ninth Amendments thereto, and Article I, Section 9, 
Clause 3. (See Appendix, pp. 8a and 23a). 


Jurisdiction over this appeal is conferred by 28 U.S.C. 
1291. 


Statement of the Case 


On or about May 14, 1969, the Senate Permanent Sub- 
committee on Investigations of the Committee on Govern- 
ment Operations (hereinafter the McClellan Committee or, 
the Subcommittee) caused to be served on at least twelve 
universities throughout the country subpoenas demanding 
the production of certain information and documents re- 
lating to campus disturbances, including associational lists 
of specific campus political organizations, their officers, 
members and faculty advisors. 


Appellants herein are students, faculty members, fac- 
ulty advisors, campus political organizations, collective 
bargaining units and faculty senates of colleges and uni- 
versities of Columbia, Cornell and the University of Cali- 
fornia at Berkeley, and the City Universities of New York, 
each of which received subpoenas from the McClellan 
Committee. Appellees are members and staff of the Me- 
Clellan Committee. 


Several of appellant individuals as well as the organ- 
izations were specifically named in the subpoenas. On 
learning of the subpoenas a number of the appellants 
herein began actions in various federal courts seeking to 
enjoin compliance with the subpoenas on the grounds that 
the information scught was protected by the Constitution.* 
Those actions were unsuccessful however. 


In Cole v. Trustees of Columbia University, Judge Ten- 
ney stated in his opinion that the plaintiffs had erred in 


“See for example Cole v. Trustees of Columbia University, 69 
Civ. 2355 (S. D. N. Y., June 4, 1969), unreported decision of 
Tenney, J. dismissing action. 
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not suing the McClellan Committee directly and in bring- 
ing the action in New York rather than Washington, the 
home of the Committee. At this suggestion two actions 
were initiated by the appellants herein, representing a 
number of different universities, some of whom had only 
at that time learned of the subpoenas and of the compli- 
ance with them by their University administrations. The 
actions sought declaratory and injunctive relief against 
the Subeommittee in order to prevent it from making use 
of the constitutionally protected information which it had 
obtained by means of the subpoenas. Those actions were 
heard together by United States District Judge Howard 
F. Coreoran on June 17, 1969, and were dismissed by him 
on that date (Order entered, June 26, 1969) on the 
grounds that the issues presented were not justiciable and 
the injury alleged, too speculative. See Appendix C, for 
opinion in chambers and order dismissing the actions. No- 
tices of appeal were filed on or about July 10, 1969, and 
the actions were consolidated for appeal on October 20, 
1969. 


Statutes Involved 


Senate Resolution 26, 91st Congress, First Session, Sec- 
tion 5: 


The Committee on Government Operation or any 
duly authorized subcommittee thereof is authorized 
and directed until January 31, 1970, to make a full 
and complete study and investigation of riots, vio- 
lent disturbances of the peace, vandalism, civil and 
criminal disorder, insurrection, the commission of 
crimes in connection therewith, the immediate and 
longstand causes, the extent and effects of such oe- 
currences and crimes, the measures necessary for 
their immediate and long-range prevention and for 
for the preservation of law and order and to insure 
domestic tranquility within the United States. 


Statement of Points 


. The Constitutional questions Raised by Appellants 
are Justiciable. 


- The Subpoenas Herein Violate Appellants’ Rights 
Under the First, Fourth, Fifth and Ninth Amend- 
ments and Article I, Section 9, Clause 3 of the United 
States Constitution. 


- A) The Sweeping and Overbroad Subpoenas Duces 
Tecum Herein Demanding A Wide Range of Infor- 
mation Concerning Associational Activities Are Not 
Authorized By Senate Resolution 26. 


B) If Senate Resolution 26 is Read So As To Au- 
thorize The Subpoenas Duces Tecum Herein It is 
Void for Overbreadth or By Reason Of Overdelega- 
tion of Legislative Power. 


. Appellants Have Standing to Raise the Constitution- 
al Claims Asserted Herein. 


Summary of Argument 


The subpoenas duces tecum served on Columbia, Cor- 
nell, the University of California at Berkeley, and the City 
University of New York by the Appellees, the Permanent 
Subcommittee on Investigations of the Senate Committee 
on Government Operations, are void in that they reach a 
broad range of associational information protected by the 
United States Constitution and in particular the First, 
Fourth, Fifth and Ninth Amendments and Article I, Sec- 
tion 9, Clause 3 thereto. Furthermore, the Appellees 
neither had, nor have any legitimate legislative purpose 
in either obtaining or retaining such protected associa- 
tional information. The information was obtained pursu- 
ant to subpoenas duces tecum which are beyond the scope 
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of Senate Resolution 26, the legislative authorization of 
the Appellee Subcommittee. If however, S. Res. 26 is 
read to authorize the subpoenas, then it is void for over- 
breadth for over delegation of legislative power. 


Although the associational information obtained by Ap- 
pellees concerning Appellants, under power of Congres- 
sional subpoena and threat of criminal process, was ob- 
tained indirectly, that in no way lessens Appellants’ rights 
to challenge the constitutionality of the subpoenas, for it 
is they that are directly injured by the effect of those 
subpoenas. 


Under the recent ruling of the Supreme Court in 
Powell v. McCormack, 89 S. Ct. 1944 (1969), it is plain 
that the constitutional issues presented by Appellants are 
justiciable and the District Court below was in error in 
dismissing the complaints herein. 


I. The constitutional questions raised by appellants 
are justiciable. 


On the day before these cases were heard by Judge 
Coreoran, the United States Supreme Court issued its 
ruling in the case of Powell v. McCormack, 89 S. Ct. 1944 
(1969). Unfortunately, neither the parties nor the Court 
had at that time had the opportunity to study the opinion 
of the Court and consider its application to these cases. 
For in Powell, the Supreme Court gave systematic and 
extensive consideration to the question of justiciability, 
particularly as it applied to charges of unconstitutional 
action lodged against a Congressional body—there the 
entire House of Representatives, here merely a Subcom- 
mittee of the Senate. The Supreme Court concluded that 
the principle of justiciability did not constitute an im- 
pediment to the determination of the constitutionality of 
an action of the entire House of Representatives stating: 


Two determinations must be made in this regard. 
First, we must decide whether the claim presented 
and the relief sought are of the type which admit 
of judicial resolution. Second, we must determine 
whether the stricture of the federal Government 
renders the issue presented a “political question” 
—that is a question which is not justiciable in fed- 
eral court because of the separation of powers pro- 
vided by the Constitution. 


In deciding generally whether a claim is justicia- 
ble, a court must determine whether “the duty as- 
serted can be judicially identified and its breach 
judicially determined, and whether protection for 
the right asserted can be judicially molded”. 89 S. 
Ct. 1944, 1961. 


As in Powell, this Court can and should conclude that 
justiciable issues have been presented by appellants. Cer- 
tainly the claims and requests admit of judicial resolu- 
tion. This Court obviously has the ability to rule on 
whether the subpoenas and the enabling resolution au- 
thorizing them are constitutional. See Shelton v. U. S., 
327 F. 2d 601 (D.C. Cir. 1967); Stamler v. Willis, Civ. 
No. 17406 & 17407 (7th Cir. Aug. 5, 1969), unreported 
decision. Nor should appellants’ request for relief pre- 
sent any problems for the Court, for if the court is un- 
willing to issue injunctive relief, it may make a declara- 
tory ruling as in Powell where the Supreme Court ex- 
pressly stated: 


We need express no opinion about the appropriate- 
ness of coercive relief in this case, for petitioners 
sought a declaratory judgment, a form of relief the 
District Court could have issued. The Declara- 
tory Judgment Act, 28 U.S.C. § 2201 (1964 ed.) pro- 
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vides that a district court may “declare the rights 

. of any interested party . . . whether or not 
further relief is or could be sought.” The avail- 
ability of declaratory relief depends on whether 
there is a live dispute between the parties. Golden 
v. Zwickler, 394 U.S. 103 (1969), and a request for 
declaratory relief may be considered independently 
of whether other forms of relief are appropriate. 
See United Public Workers v. Mitchell, 330 U.S. 
75, 93 (1947); 6A J. Moore, Federal Practice Para. 
57.08 (3) (2d ed., 1966); ef. United States v. Cali- 
fornia, 332 U.S. 19, 25-26 (1947). Powell v. Mc- 
Cormack, supra, 89 S. Ct. at 1962. 


For certaintly if the courts of the Unied States ruled that 
a subpoena of a Congressional Committeee were consti- 
tutionally faulty and the information gathered pursuant 
to it were protected, and therefore as in criminal pro- 
ceedings the Committee should not be permitted to make 
use of that information, that Committee would not flaunt 
the ruling and authority of a co-equal branch of the 
Government. 


The second element noted in Powell, that whether “the 
stricture of the federal Government renders the issue” a 
“political question?” must be determined here as in 
Powell. Certainly the constitutionality of actions of a 
single Senate Committee is no more a “political question” 
than the constitutionality of a decision of the House of 
Representatives to exclude one of its members. 


Only two months ago the United States Court of Ap- 
peals for the Seventh Cireuit held in Stamler v. Willis, 
supra, that plaintiffs in that ease were entitled to a trial 
on the question not only of whether given subpoenas of 
the House Committee on Un-American Activities (now 


the House Committee on Internal Security) were consti- 
tutional, but whether the entire legislative mandate and 
nearly 25 year history of the Committee were constitu- 
tional. The court stated that “the judiciary has always 
borne the basic responsibility for protecting individuals 
against unconstitutional invasions of their rights by all 
branches of the Government.” Slip opinion, p. 16. 


Finally, as early as 1946 the Supreme Court ruled that 
the constitutionality of the decision of Congress to de- 
prive named government officials of their wages presents 
a justiciable issue. United States v. Lovett, 328 U.S. 303 
(1946). 


II. The subpoenas herein violate appellants’ rights 
under the First, Fourth, Fifth and Ninth Amend- 
ments and Article I, Section 9 Clause 3 of the 
United States Constitution. 


Taking the Columbia subpoena, which is annexed hereto 
as Appendix F, as an example of those served on the 
other universities, it is apparent that the Subcommittee 
demanded, and apparently received, a broad and consti- 
tutionally impermissible range of associational informa- 
tion in violation of the rights of appellants. The sub- 
poena demands the names of all students or other persons 
who took part in the “seizure” of campus buildings. How- 
ever, just what constitutes seizure? Does participating in 
a sit in prior to a request to leave? Does mere presence 
in a building? Does arrest on the Columbia campus when 
police swept through the campus arresting people indis- 
criminately, even entering dormitories and arresting stu- 
dents? (Note that the Cox commission in its report on the 
Columbia disturbances emphasized the substantial student 
and faculty support “for the demonstrators [which] rested 
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upon broad discontent and widespread sympathy for their 
position.” Cox Commission Report, “Crisis at Columbia”, 
p. 190 (Random House, 1968). Note also that though ap- 
proximately one thousand arrests were made during the 
disturbances at Columbia, charges against more than one 
half of those arrested were later dismissed. (Figures 
from National Lawyers Guild which coordinated the de- 
fense of about 90% of those arrested.) 


In their demand for the names of officers and faculty 
advisors of all campus organizations, the Subcommittee 
has swept far beyond any permissible constitutional lim- 
its. Even if, for the sake of argument, the Subcommittee 
was constitutionally entitled to know the identity of offi- 
cers and faculty advisors of organizations which express- 
ly participated in illegal activities on campus it would cer- 
tainly not automatically be entitled to demand, on threat 
of prosecution, the identity of every officer and faculty ad- 
visor of every campus organization. 


It may logically be presumed that when a student reg- 
isters with a universitiy as the officer of a student or- 
ganization that he or she is in general accord with the 
views of that organization and participates in its activi- 
ties. It may not be presumed that in so registering he 
agreed to have his name turned over to a Congressional 
committee as part of an investigation of alleged illegal 
activity, which in no way related to his office. 


Not even the former can be said of faculty advisors! 
In assuming the role of faculty advisor (in many univer- 
sities advisors are appointed) faculty members do not 
necessarily intend to identify with the groups which they 
serve as advisors; in fact, one of the appellants is ad- 
visor to such divergent groups as the Committee to Keep 
ROTC on Campus, the Committee to Support Our Boys 
in Vietnam, the Progressive Labor Party, the W.E.B. Du- 
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Bois Club, Youth Against War and Fascism, and the 
Young Republican Club, all of which are approved campus 
organizations. 


When appellants and others in their position agreed to 
serve as the link between approved campus organizations 
and their respective university administrations, they did 
not intend that their names would be cast with the aura 
of illegal activity and presumed political identification by 
and for the McClellan Committee. Had that been the case 
many might never have agred to act as advisors and many 
legitimate organizations could never have been authorized 
on the several campuses. 


In recent years we have become most aware of the sen- 
sitive nature of the First Amendment rights and the ex- 
tent to which they must be protected from vague and 
overbroad governmental intrusions, whether the intrusion 
be by statute, resolution or subpoena. As the Supreme 


Court has taught us, the threat to First Amendment free- 
doms does not arise solely from the traditionally under- 
stood vagueness in violation of the Fourteenth Amend- 
ment. Rather, as the Supreme Court has stated: 


The objectionable quality of vagueness and over- 
breadth does not depend on absence of fair notice 
to a criminally accused or upon unchallenged dele- 
gation of legislature powers, but upon the danger of 
tolerating in the area of First Amendment freedoms 
the existence of a penal statute susceptible of 
sweeping and improper application. NAACP v. 
Button, 371 U. 8. 415, 432-433 (1963) 


The danger of vague and overbroad statutes in the First 
Amendment area is that “. . . those covered by the stat- 
ute[s] are bound to limit their behavioir to that which is 
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unquestionably safe.” Keyishian v. Board of Regents, 
385 U. S. 589, 609 (1967). 


Because First Amendment freedoms need breathing 
space to survive, government may regulate in the 
area only with narrow specificity. NAACP v. But- 
ton, supra, at 433. 


In no way does the Subcommittee demonstrate any 
justification for its sweeping demands for the names of 
many students, faculty members, campus organizations 
and “other persons and organizations.” A mere recitation 
of its legislative mandate is not sufficient to justify these 
intrusions. For as the Supreme Court stated in Bates v. 
City of Little Rock, 361 U.S. 516, 525 (1960) : 


. - - governmental action does not automatically be- 
come reasonably related to the achievement of a 
legitimate and substantial governmental purpose 


by mere assertion in the preamble of an ordinance. 
When it is shown that state action threatens sig- 
nificantly to impinge upon constitutionally pro- 
tected freedom it becomes the duty of this Court to 
determine whether the action bears a reasonable 
relationship to the achievement of the governmental 
purpose asserted as its justification. 


The Committee might argue that it needed the names of 
the individuals and organizations demanded in order to 
formulate legislation precluding any student activists or 
persons who acted as advisors to certain named campus 
organizations or categories of organizations from obtain- 
ing federal funds for studies or research. It is obviously 
unnecessary, however, to possess names of specific indi- 
viduals in order to draw such legislation. At the very 
most, the Subcommittee needed to know only whether any 
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student (without knowing the student’s name) who was 
guilty of illegal activity received federal funds. Certainly 
a “‘legislative decree of perpetual exclusion’” would 
not be constitutional which denied federal funds to ex- 
pressly named individuals or members of named organ- 
izations. United States v. Lovett, supra, 328 U. S. at 316. 
See also United States v. Robel, 398 U. S. 259 (1967), 
Schneider v. Smith, 390 U. S. 17 (1968). There is even 
considerable doubt as to whether the more general type of 
legislation described would be constitutional. 


The only other possible use for the various names de- 
manded is for the development of some form of blacklist 
to ensure that certain named individuals will not be able 
to receive any government benefits. 


It should be obvious from recent revelations that the 
Department of Health, Education and Welfare has for 
years maintained just such a blacklist* that such a danger 
is very real. Though a real possibility, it is not a consti- 
tutional option of the legislature. Speaking of the blacklist 


*See New York Times, 10/12/69 and 10/20/69. The danger of 
apparent in light of the admission of then Under Secretary of 
a Congressional Committee sponsored blacklist becomes even more 
Health Education and Welfare in response to queries by Con- 
gressman Don Edwards that the Department regularly checked 
the records of the House Committee on Un-American Activities 
which contain political dossiers on thousands of individuals sey- 
eral times each week with respect to many of its employees. Nor 
is H.E.W. the only department guilty of such practices. Accord- 
ing to the responses to Congressman Edward’s questions, several 
other government departments including the civil service comis- 
sion regularly consult the political dossiers compiled under Con- 
gressional aegis to determine the ‘‘suitability’’ of persons for 
employment or advancement. Cong. Rec., March 13, 1968, H. 
1889-1890. 
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of the executive department (the Attorney General’s list), 
Justice Black, concurring in Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123, 145 (1951), stated: 


There is argument that executive power to issue 
these pseudo bills of attainder can be implied from 
the undoubted power of the government to hire and 
discharge employees and to protect itself against 
treasonable individuals or organizations. Our basic 
law, however, wisely withheld authority for resort 
to executive investigations, condemnations and 
blacklists as a substitute for imposition of legal 
types of penalties by courts following trial and con- 
viction in accordance with procedural safeguards of 
the Bill of Rights. 


This principle which had to be argued by analogy in the 
Joint Anti Fascist Refugee Committee case because the 
executive branch of the government was involved, is di- 
rectly applicable to the actions of the legislative branch 
under the proscription against Bills of Attainder in Arti- 
cle I, § 9, Clause 3 of the Constitution. 


Thus, without demonstrating some overriding interest 
for such a demand for associational information the pro- 
duction of such information may not be required on the 
threat of prosecution for contempt of Congress. For as 
the Supreme Court stated in Gibson v. Florida Legislative 
Investigating Committee, 372 U. S. 539, 544 (1963) : 


‘It is hardly a novel perception that compelled dis- 
closure of affiliation with groups engaged in advoc- 
acy may constitute [an] * * * effective * * * restraint 
on freedom of association***. This Court has 
recognized the vital relationship between freedom 
to associate and privacy in one’s associations. * * * 
Tnviolability of privacy in group association may in 
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many circumstances be indispensable to preserva- 
tion of freedom of association, particularly where 
a group espouses dissident beliefs’. NAACP v. Al- 
abama, 357 U. S. 449, 462. 


Both the cases of Gibson v. Florida Legislative Investi- 
gating Committee, supra, and NAACP vy. Alabama, supra, 
establish squarely that the protection of the associational 
rights of an individual can be asserted by persons other 
than the particular individual. The fact that the person 
or group initially in the position to protect those rights 
fails to do so must not foreclose the possibility of the in- 
dividual ultimately asserting his own rights and those of 
others similarly situated. For the damage resulting from 
such disclosure would not stop with appellants. As we 
have come to learn, not in the least through experiences 
with this very Subcommittee only a short number of years 
ago, “an inevitable by-product of compelling disclosure of 
dissident political beliefs is the subtle repression of hon- 
est dissent.” “Limitations on the Congressional Power 
of Investigation,” 8 W & M.L. Rev. 630, 660 (1967). Be- 
cause of that fact “. . . free expression—of transcendent 
value to all society, and not merely to those exercisng 
their rights—might be the loser.” Dombrowski v. Pfister, 
supra, 380 U. S. 479, 486 (1965). 


Despite the fact that the respective University adminis- 
trations did not choose to raise the question, we must not 
forget that the academic freedom of many, if not all, of 
the appellants is also at stake herein. As the Supreme 
Court stated in Whitehill v. Elkins, 389 U.S. 54, 60 
(1967) : 


The essentiality of freedom in the community of 
American universities is almost self-evident. No 
one should underestimate the vital role in a democ- 
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racy that is played by those who guide and train 
our youth. To impose any strict jacket upon the 
intellectual leaders in our colleges and universities 
would imperil the future of our Nation. No field 
of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Par- 
ticularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. 
Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must 
always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding ; 
otherwise our civilization will stagnate and die. 
Quoting Sweezy v. New Hampshire, 354 US. 234, 
250 (1957) 


Though it is true that we are presently in a period of 
intellectual turbulance on our college campuses. We must 


take special care not to force our educational system back 
to the “stagnation and death” of the “silent generation” 
—a stagnation and silence which resulted in large part 
from the actions of the predecessor to the appellee Sub- 
committee less than two decades ago. 
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Il. 


A. The sweeping and overbroad subpoenas duces tecum 
herein demanding a wide range of information con- 
cerning associational activities are not authorized by 
Senate Resolution 26. 


The claim of authority for the subpoenas duces 
tecum herein is Senate Resolution 26, 91st Cong. 1st Ses- 
sion which states that the McClellan Committee is author- 
ized to: 


- make a full and complete study and inves- 
tigation of riots, violent disturbances of the peace, 
vandalism, civil and criminal disorders, insurrec- 
tion, the commission of crimes in connection there- 
with, the immediate and longstanding causes, the 
extent and effect of such occurrences and crimes, 
and measures necessary for their immediate and 
long range prevention and for the preservation of 
law and order and to insure domestic tranquility. 
8. Res. 26, §5, 91st Cong., 1st Session (1969). 


Apparently the Committee believes that the subpoenas in 
question are authorized by this portion of the Resolution, 
however, the information demanded in the subpoenas goes 
far beyond an arguable investigation into riots and civil 
disturbances. What for example is the connection with 
such an investigation of a demand for “any and all ree- 
ords” “showing the identity of officers and faculty ad- 
visors of Columbia University student organizations.” 
See Columbia University subpoena, Appendix F. Even 
assuming that the Committee is constitutionally entitled 
to the required information concerning the four organi- 
zations expressly named in the subpoena because of an 
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alleged involvement in campus disturbances what possible 
justification could there be for a demand for such an 
identification of all other campus organizations. Certainly 
no “nexus” between the sweep of information sought and 
the investigations of the Committee were established as 
required by Gibson v. Florida Investigation Committee, 
372 U.S. 539 (1963). In Shelton v. United States, 327 
F. 2d 607, 604 (D.C. Cir., 1963), the court held that under 
the Gibson rule, there must be adequate foundation for 
the inquiry before intruding into constitutionally pro- 
tected activity or interfering with associational rights. 


One cannot seriously contend that an open ended de- 
mand for a listing of faculty advisors and officers of 
campus organizations was necessary for an investigation 
of riots and civil disturbances. For example, the fac- 
ulty advisors of campus organizations serve only as an 
administrative link between the students and the uni- 
versity and can and should not automatically be iden- 
tified with the specific political views and actions of the 
organization or its members than can an attorney be 
associated with the views of his clients. What then could 
be the purpose of requiring a list of all of these faculty 
advisors beyond intimidating them so that they will in 
the future refuse to serve in that capacity, thereby de- 
priving controversial organizations an official role in cam- 
pus activities, or even causing them to be punished in 
some fashion for their willingness to act as faculty ad- 
visors. 


Having in mind that the subpoenas trench upon First 
Amendment rights, the teaching of United States v. 
Rumely, 345 U.S. 41 (1953), is that the resolution must 
be narrowly read to avoid precisely the kinds of con- 
stitutional problems which these subpoenas raise. 
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It is obvious that the Subcommittee has taken its reso- 
lution as authorizing a sweeping accumulation of asso- 
ciational affiliations of a broad spectrum of political life. 
In reaching out for protected associational information 
concerning an open ended spectrum of campus organiza- 
tions for which, as noted above, it has no legitimate 
need, the Subcommittee is trying to destroy those or- 
ganizations which may have views which vary from the 
views of the Subcommittee. This, it may not do; the 
resolution does not authorize it, and if it did, a serious 
question as to its validity would be presented. 


We learned from Dombrowski v. Pfister, 380 U.S. 479 
(1965), that free expression is “of transcendent value to 
all society” (at 486) and that in order to prevent “the 
chilling effect on First Amendment rights” that the Court 
would even under certain circumstances enjoin criminal 
prosecutions which threaten those rights. But the “chill- 
ing effect” of a state court prosecution is no match for 
the power of a Senate Subcommittee with all the benefits 
of nationwide publicity through television, radio and 
newspapers. This Court hardly needs a reminder of the 
chilling pall upon the whole body politic of the actions of 
this very Subcommittee when it was under other leader- 
ship less than two decades ago. The subpoenas herein 
and the information gathered under their authority serve 
as a warning that unless promptly curbed by this Court, 
the Committee will regress in the direction of a program 
which the American people hoped they would never again 
experience. 
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B. If Senate Resolution 26 is read so as to authorize the 
subpoena duces tecum herein it is void for overbreadth 
or by reason of overdelegation of legislative power. 


If the Resolution can be read to authorize the within 
supoenas, then it can be read to include anything 
within the imagination of any subpoena draftsman. But 
in that case, a serious question of delegation of power is 
necessarily presented. 


It may well be that this Committee will contend that 
it has unlimited power. Senator McClellan made it clear 
during the debate on the floor of the Senate concerning 
S. Res. 53, 90th Cong., 1 Session which when amended by 
S. Res. 150 is identical to 26, that he sought to avoid any 
possible limitations of powers. He said, in fact: 


One of the biggest difficulties we have run into, 
both in the House and in the Senate when conduet- 
ing an investigation, is that when you stipulate 
some of the things you are going to investigate, 
you may fail to include one. The sharp lawyers 
who come before us representing witnesses then 
challenge our authority and jurisdiction. 


By the generalized terms in the pending resolu- 
tion, however, we omit nothing. 
Earlier he said: 


As far as I am concerned, I want the investigation 
as broad and inclusive as language can make it, and 
this language does it. 


Cong. Ree. S. 11438, 8/11/67 


There is a very serious question as to whether any gov- 
ernmental unit, even the United States Senate. has the 
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power to adopt a resolution so broad that there are no 
limitations upon the authority of its committee. Granted 
that the Senate has the power to investigate; granted that 
it may delegate such power, it is doubtful that its dele- 
gation can be so broad that it is unlimited. “It is the 
responsibility of the Congress, in the first instance, to 
assure that compulsory process is used only in further- 
ance of a legislative purpose.” Watkins v. United States, 
354 U.S. 178, 201 (1957). The Court continued by 
stating that “[responsibility] requires that the instruc- 
tions to an investigating committee spell out that group’s 
jurisdiction and purpose with sufficient particularity.” 
Ibid. 

The Senate may not validly empower a committee to 
investigate with subpoena power anything that the com- 
mittee in its discretion wants to investigate. There are 
four powerful reasons why such an authorization must 
fail: (a) it would eliminate judicial review of authoriza- 
tion, cf., United States v. Rumely, supra; (b) it would vir- 
tually eliminate judicial review of pertinency, cf., Watkins 
v. United States, supra; (¢) it would constitute an im- 
proper delegation of Congressional authority, an abdica- 
tion by Congress of one of its basic functions, cf., Panama 
Refining Co. v. Ryan, 293 U. S. 388 (1935); and (d) it 
would eliminate judicial review of First Amendment chal- 
lenges by failing to give the court a deliberate legisla- 
tive judgment that the state needs the particular informa- 
tion the committee seeks to compel from the witness. Thus, 
the court would be deprived of a basis for determining 
how the Senate’s needs and interests could rationally be 
balanced against those of the witness. Cf., Sweezy v. New 
Hampshire, 354 U. S. 234 (1957); Bates v. Little Rock, 
supra. 
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The choice then is to read the resolution narrowly and 
avoid obvious constitutional questions, or to view the 
resolution as so broad that it has no limits. Upon the 
first approach the subpoenas are not authorized; upon 
the second the resolution itself is invalid. 


IV. Appellants have standing to raise the constitu- 
tional claims asserted herein. 


In Curran v. Clifford, No. 21040, December 27, 1968, 
D. C. Cir., unreported this court ruled that merchant 
mariners had standing to enforce a statute which required 
the Secretary of Defense to use American registered ships 
to transport military cargo, in part, because “they are the 
only party with sufficient interest to challenge the Defense 
Department’s allegedly unlawful administrative practice 
and thereby vindicate the public interest in an adequate 
war time merchant fleet”. Slip op. at 10. The court went 
on to state that because “the union is quite likely the 
only party who will challenge the Secretary’s actions 
weighs heavily toward the grant of standing.” Slip op. 
p. 10. (Emphasis added.) As noted above, it is apparent 
that appellants are the only persons who will raise con- 
stitutional questions concerning the subpoenas herein. 
Furthermore, appellants are the only individuals and 
groups directly injured by the subpoenas. The appellees 
must not be permitted to use their subpoena power to 
obtain indirectly, constitutionally protected associational 
information which they could not obtain directly. Appel- 
lants must not be deprived of the ability to assert and 
vindicate their rights of associational privacy and ulti- 
mately have those rights violated because the only group 
technically in a position to raise constitutional questions 
on their behalf decides not to do so. 
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The gist of the question of standing is whether the 
party seeking relief has ‘alleged such a personal 
stake in the outcome of the controversy as to as- 
sure that concrete adverseness which sharpens the 
presentation of issues upon which the court so 
largely depends for illumination of difficult consti- 
tutional questions.’ Baker v. Carr, 369 U. S. 186, 
204, 82 S. Ct. 961, 703, 7 L. Ed. 2d 663 (1962). 
Flast v. Cohen, 329 U. S. 83, 99 (1968). 


The most basic interest of appellants in protecting their 
First Amendment rights to privacy of association, as well 
as their interest in ensuring that they are not unconsti- 
tutionally deprived of the ability to obtain federal jobs, 
assistance, ete., constitute just the sort of “personal stake” 
referred to by the Supreme Court in Flast. 


The test of standing, as this Court stated only last year 
in the case of Curran v. Clifford, supra, slip opinion p. 5, 
must be “. . . sufficiently flexible to expand and contract 
as our ideas of who should be allowed to challenge differ- 
ent ideas of the government’s action evolve and grow.” 


The Supreme Court has made it very clear in recent 
years that the preservation of our First Amendment free- 
doms requires that the courts assume: 


[T]he task of translating the majestic generalities 
of the Bill of Rights, conceived as part of the pat- 
tern of liberal government in the past 18th century, 
into concrete restraints on officials dealing with 
problems of the 20th century ....” West Virginia 
Board of Education v. Barnette, 319 U. S. 624, 639 
(1943). 


To this end, the protection of the “delicate and vulner- 
able,” (NAACP v. Button, 371 U.S. 415, 433 (1963)) First 
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Amendment freedoms require “exception(s) to the usual 
rules governing standing .. . .” Dombrowski v. Pfister, 
380 U. S. 479, 486 (1965). 


Appellants are in a position analogous to that of the 
defendant in Jones v. United States, 362 U.S. 257 (1960) 
who sought to assert his rights under the Fourth Amend- 
ment with respect to evidence obtained in the search of 
premises where he was merely a guest. In answer to the 
challenge to his standing to raise his constitutional rights, 
Justice Frankfurter ruled that “a person aggrieved by 
an unlawful search and seizure” could surely raise the 
relevant constitutional questions concerning the validity 
of that search and seizure. The injury which would result 
as the end product of the unlawful actions of government 
officials (there a criminal conviction), was considered suf- 
ficient to confer standing and “. . . eliminate[d] the neces- 
sity for a preliminary showing of an interest in the prem- 
ises or the property seized which ordinarily is required 

.-” 362 U. S. at 263. The Supreme Court clarified this 
principle even further in its opinion in Marcusi v. DeForte, 
392 U. S. 364, 368 (1968), Justice Harlan stating that the 
constitutional protection 


“. .. depends not upon a property right in the in- 
vaded place but upon whether the area was one in 
which there was a reasonable expectation of free- 
dom from governmental intrusion.” 


Here, the universities in question might have had stand- 
ing to challenge the constitutionality of the subpoenas 
issued by the Subcommitte in May. Gibson v. Florida 
Legislative Investigating Committee, supra: NAACP v. 
Alabama, supra; Stamler v. Willis, supra. They did not 
choose to do so however. This must not mean that appel- 
lants, and those whom they represent, must be stripped 
of their First Amendment rights. 
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CONCLUSION 


Quoting its decision in Kilbourn v. Thompson, 103 U.S. 
168 (1880), the Supreme Court in Powell v. McCormack, 
89 S. Ct. supra, at 1956, reiterated the responsibility of 
the courts to come to grips with critical constitutional 
issues even if they deal with a coordinate branch of the 
government, stating: 


“‘Especially is it competent and proper for this 
court to consider whether its (the legislature’s pro- 
ceedings are in conformity with the Constitution 
and laws, because, living under a written constitu- 
tion, no branch or department of the government 
is supreme; and it is the province and duty of the 
judicial department to determine in cases regularly 
brought before them, whether the powers of any 
branch of the government, and even those of the 
legislature in the enactment of laws, have been exer- 


cised in conformity to the Constitution; and if they 
have not, treat their acts as null and void. 8, 103 
U. S. at 199.” 


The consolidated cases before this Court raise most 
serious constitutional questions concerning the invasion 
of associational rights by the unconstitutional use of the 
subpoena power. Though sensitive questions, they are 
critical ones if rights under the First Amendment are to 
remain secure. Appellants therefore respectfully request 
that the order of the District Court be reversed and that 
the subpoenas duces tecum herein be declared unconstitu- 
tional, or in the alternative that the consolidated cases 
be remanded to the District Court for full consideration 
of the constitutional questions raised herein. 
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APPENDIX A 


Complaint for Injunctive and Declaratory Relief 


Unitep States District Courr 
For tHe Disrricr or CoLumBia 


oH 
Lewis Core, 515 West 122nd Street, New York, N. Y. 
Kueanor Raskry, 250 Riverside Drive, New York, N. Y. 


Txomas D, Hurwitz, 1 Sheridan Square, New York, N 


5 WY. 
Rozerr H. Roru, 415 West 118th Street, New York, N. Y. 


CoLumBia CHapTeR or Stupents ror a Democratic 
Society, Columbia University, New York, N. Y. 
StTuDENTs For a Democratic Society, 1608 West Madison 
Avenue, Chicago, Illinois 
Doveras Down, 1004 East Shore Drive, Ithica, New York 
Date Gronemeirr, Berkeley California 
Loca, 1570, AFT, University of California, 
Berkeley Calif., 

Plaintiffs, 
—against— 


JouHn L. McCuietytan, Henry M. Jackson, Samvuer J. 
Ervin, Jr., Epmunp S. Musxiz, Aprauam A. Repicorr. 
Kart IX. Munpr, Jacop K, Javirs, Cartes H. Percy 
and Rozert P. Grirrix, as Chairman and Members of 
the Senate Permanent Sub-Committee on Investiga- 
tions of the Committeee on Government Operations; 
James R. Cattoway and Jerome ALperMAN as Chief 
Clerk and Staff Director and Legal Counsel of the Sub- 
committee, 

Defendants. 
Civil Action No. 1629-69 
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I. Parties 
A. Plaintiffs 


1. Lewis Cole and Thomas D. Hurwitz, are citizens of 
the State of New York, and the United States. They both 
have been students at Columbia University and have 
been active members of the Columbia University Students 
for a Democratic Society. They have been active critics 
of many of the foreign and domestic policies of the United 
States Government, as well as many of the policies of 
Columbia University. Eleanor Raskin and Robert H. 
Roth are citizens of the State of New York and the United 
States. They are both currently students at Columbia 
University and have been active members of the Colum- 
bia University Students for a Democratic Society. They 
have been active critics of many of the foreign and domes- 
tie policies of the United States Government, as well as 
many of the policies of Columbia University. Plaintiffs, 
Cole, Hurwitz, Raskin and Roth sue on their behalf and 
on behalf of all persons siimilarly situated who seek to 
exercise their rights guaranteed under the First Amend- 
ment to the Constitution of the United States to express 
and examine without fear of reprisal ideas and concepts 
critical of the foreign and domestic policies of the Gov- 
ernment and of the policies of Columbia University. 


2. The Students for a Democratic Society is an unin- 
corporated association maintaining an office in Chicago, 
Mlinois and is the center for coordination of campus and 
local chapters of Students for a Democratic Society. The 
purposes of Students for a Democratic Society as set 
forth in the preamble to its constitution are: 
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“Students for a Democratic Society is an asso- 
ciation of young people of the left. It seeks to 
create a sustained community of educational and 
political concern: one bringing together liberals and 
radicals, activities and scholars, students and fac- 
ulty. It maintains a vision of a democratic society, 
where at all levels the people have control of the 
decisions which effect them and the resources on 
which they are dependent. It seeks a relevance 
through the continual focus on realities and on the 
programs necessary to effect change at the most 
basic levels of economic, political and social organi- 
zation. It feels the wrgency to put forth a radical, 
democratic program whose methods embody the 
democrati¢ vision. 


The Students tor a Democratic Society, its local chap- 


ters and members have been at the center of the expres- 
sion of opposition to foreign and domestic policies of 
the United States Government. Plaintiff Students for a 
Democratic Society sues on its own behalf and on behalf 
of all others similarly situated who wish to continue to 
examine and express without fear of reprisal ideas and 
concepts critical of the foreign and domesti¢ policies of 
the Government and further exercise their rights as guar- 
anteed under the First Amendment of the United States 
Constitution. 


oy 


3. The Columbia University chapter of The Students 
for a Democratic Society is an organization of students, 
organized under the rules of Columbia University and 
registered with the University. Tt and its members have 
heen actively involved in examining and expressing op- 
position to policies of Columbia University and of foreign 
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and domestic policies of the United States Government. 
Plaintiff chapter sues on its own behalf and on behalf of 
all those similarly situated who seek to continue to so 
exercise their rights guaranteed under the First Amend- 
ment to the United States Constitution, without fear of 
reprisal. 


4. Douglas Dowd, is a citizen of the State of New 
York and of the United States. He is a Professor of 
Economics of Cornell University and the faculty advisor 
of the Cornell Chapter of the Students for a Democratic 
Society. Professor Dowd was the head of the Inter-Uni- 
versity Committee for Debate of Foreign Policy which 
from 1965-8 started the series of teach-ins throughout the 
United States to critically explore questions raised by the 
United States participation in the war in Vietnam. Ile 
was also temporarily Vice Presidential running-mate of 
Eldridge Cleaver for the Peace and Freedom Party in 
New York. Professor Dowd wishes to serve as faculty 
advisor to the Cornell Chapter of S.D.S. without fear of 
reprisal. Throughout his tenure at Cornell University 
he has maintained close faculty-student relationships and 
has thus served as personal as well as intellectual ad- 
visor to his students. Ie has encouraged his students to 
inquire deeply into areas of their respective interests and 
concern, ineluding political, social and economic questions, 
and to exercise their First Amendment rights and to ex- 
press their political and other views. including views 
critieal of the foreign and domestic policies of the United 
States Government, freely and without fear. Consistent 
with this view. Professor Dowd, when approached, agreed 
to serve as faculty advisor of S.D.S.. assuming his posi- 
tion would remain confidential under the basic guarantees 
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of the First Amendment, academic freedom, and the right 
of privacy, all protected by the First, Fourth, Fifth and 
Ninth Amendments to the United States Constitution. 


Plaintiff Dowd sues on his own behalf and on behalf 
of all others who wish freely and fully to perform their 
duties as university professor, including the functions pro- 
tected by the First Amendment of serving as faculty ad- 
visors to campus, political and other groups and student 
organizations, and encouraging students to exercise, with- 
out fear of reprisal, their rights of belicf, expression and 
association, even if those beliefs, expressions and associa- 
tions are controversial and those of a minority. 


5. Dale Gronemeier, is a citizen of the State of Califor- 
nia and of the United States. He is a teacher in the De- 
partment of Rhetoric and a graduate student at the Uni- 
versity of California, Berkeley, (hereinafter, Berkeley) 
and the Vice President of Local 1570, AFT, the official 
bargaining unit for employed graduate students at Berke- 
ley. Plaintiff Gronemeier has fully and freely exercised 
his rights guaranteed under the First Amendment inelud- 
ing participating in political activity and demonstrations 
both on and off the Berkeley campus. As a teacher he 
has maintained close faculty-student relationships and 
has thus served as personal as well as intellectual advisor 
this his students. He has encouraged his students to in- 
quire deeply into areas of their respective interests and 
concern, including political and social questions, and to ex- 
ercise their First Amendment rights to express their po- 
litical and other views, including views critical of the 
foreign and domestic policies of the United States gov- 
ernment, freely and without fear. 
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Plaintiff Gronemeier wishes to be able to continue his 
wn exercise of rights guaranteed under the First Amend- 
ment including his membership and position as officer of 
Local 1570, without fear of further reprisal. 


Plaintiff Gronemeier sues on his own behalf and on be- 
half of all others similarly situated who wish to freely 
and fully exercise their rights under the First Amendment 
and freely and fully perform their duties as university 
teachers, including the functions protected by the First 
Amendment of serving as faculty advisors to campus, po- 
litical and other groups and student organizations and 
encouraging students to exercise, without fear of re- 
prisal, their rights of belief, expression and association, 
even if those beliefs, expressions and associations are 
controversial and those of a minority. 


6. Local 1570, AFT, is the official collective bargaining 
representative of employed graduate students at the Uni- 
versity of California, Berkeley. 


Local 1570 sues on its own behalf, and on behalf of its 
members and all persons who wish to become members in 
exercise of their First Amendment right of free associa- 
tion without fear of reprisal. 


B. Class action 


7. Plaintiff’s sue on their own behalf and on behalf of 
all others similarly situated who seek to freely examine 
and exercise their rights of belief and association and to 
express opinions opposing the foreign and domestic policies 
of the United States Government and freely associate 
with others who hold and express such views without fear 
of reprisal. Faculty member plaintiffs also sue on their 
own behalf and on behalf of all others who seek to freely 
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and fully perform their duties as teachers, including serv- 
ing as faculty advisors to campus groups and associations, 
including political organizations, and encouraging their 
students to exercise their rights under the First Amend- 
ment without fear of reprisal. The members of their 
class are so numerous that joinder of them all is imprac- 
ticable. The relevant questions of law and fact are com- 
mon to all and are shared by them with their representa- 
tives. As the claims are common to all they will be 
fully and effectively asserted by the named representa- 
tives. An adjudication of the rights of the individual 
representatives would, as a practical matter, be disposi- 
tive of the interest of all other members of the class. 


. Defendants 


. John L. McLellan is a citizen of the State of Arkan- 
sas and of the United States and is the Chairman of the 
Permanent Investigations Subcommittee of the Senate 
Committee on Government Operations (hereinafter “the 
Subcommittee”). 


Henry M. Jackson is a citizen of the State of Wash- 
ington and of the United States and a member of the Sub- 
committee. 


Samuel J. Ervin, Jr. is a citizen of the State of North 
Carolina and of the United States and a member of the 
Subcommittee. 


Edmund S. Muskie is a citizen of the State of Maine 
and of the United States and a member of the Subcom- 
mittee. 


Abraham A. Ribicoff is a citizen of the State of Con- 
necticut and of the United States and a member of the 
Subcommittee. 
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Karl E. Mundt is a citizen of the State of South Dakota 
and of the United States and a member of the Subecom- 
mittee. 

Jacob K. Javits is a citizen of the State of New York 
and of the United States and a member of the Subcom- 
mittee. 

Charles H. Perey is a citizen of the State of Illinois 
and of the United States and a member of the Subcom- 
mittee. 

Robert P. Griffin is a citizen of the State of Michigan 
and a member of the Subcommittee. 


The chairman and members are sued in their official 
capacities. 


7. James R. Calloway, on information and belief is a 
citizen of the District of Columbia and of the United 
States, and is the Chief Clerk and Staff Director of the 
Subcommittee. 


Jerome Alderman, on information and belief is a citi- 
zen of the District of Columbia and a citizen of the United 
States and legal counsel of the Subcommittee. Both are 
sued in their official capacities. 


Il. JurispicTion 


9. The jurisdiction of this court arises under 28 U.S.C. 
1331, 1832, 1343 (4), 2201, 2202: 42 U.S.C. 1981 et seq. 
and under the Constitution of the United States, and in 
particular Article I, Section 9, Clause 3, and the First. 
Fourth, Fifth and Ninth Amendments thereto. 


The amount in controversy, exclusive of interests and 
costs exceeds $10,000.00. 
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III. Causes or ACTION 


10. On information and belief, on or about May 14, 
1969, the Subcommittee caused to be served on Columbia 
University, Cornell University and the University of Cali- 
fornia, Berkeley, unconstitutional and illegal subpoenas 
duces tecum demanding the production of certain inform- 
ation and documents, including certain lists of organiza- 
tions, members, officers, faculty advisors, scholarship 
grants and benefits and other records, including associa- 
tional lists, reports and membership lists concerning 
plaintiffs, their members, their students, and members of 
their classes. On information and belief similar subpoenas 
have been served on at least twelve other universities 
throughout the country. 


11. On information and belief the illegal and unconsti- 
tutional subpoenas were complied with, at least in part, 
by the three named universities. 


12. On information and belief, data and documents sup- 
plied to the Subcommittee in compliance with the illegal 
and unconstitutional subpoenas are in the possession and 
control of defendants Calloway and Alderman, and rights 
with respect thereto are asserted by the Subcommittee 
member defendants. 


13. The unconstitutional and illegal subpoena or sub- 
poenas were issued by the Subcommittee not for any legi- 
timate legislative purpose but for the purpose of punish- 
ing, harrassing and intimidating plaintiff students, faculty 
members, organizations and the classes they represent 
who have been actively exercising their rights guaranteed 
under the First Amendment and expressing opinions criti- 


10a 
Appendia A 


cal of the policies of the United States Government and 
their respective universities. The purposes of defend- 
ants, in addition to punishment, harrassment and intimi- 
dation of plaintiffs and their classes, include deterrence 
of plaintiffs and their classes from further freely exercis- 
ing such rights guaranteed and protected by the First 
Amendment. 


A further unconstitutional and unlawful purpose of 
defendants in issuing such subpoenas is to establish a 
governmentally sponsored political blacklist to be used 
to silence constitutionally protected lawful expressions 
of dissent and unpopular political positions and to pro- 
vide a convenient catalogue of persons to be punished by 
legislative action in the nature of Bills of Attainder. 


14. The illegal and unconstitutional subpoenas are in 


violation of plaintiffs’ fundamental rights of privacy in 
their beliefs and associations including membership in 
unions guaranteed by the First, Fourth, Fifth and Ninth 
Amendments to the Constitution of the United States. 


15. The illegal and unconstitutional subpoena or sub- 
poenas are in violation of the fundamental right of aca- 
demic freedom protected by the First, Fourth, Fifth and 
Ninth Amendments, in that they are intended to and do 
deter, discourage and chill faculty members from fully 
and freely fulfilling their duties as teachers such as serv- 
ing as faculty advisors, both formally and informally, to 
individual students and campus organizations and deter- 
ing them from full and free discussions with students 
concerning social, political and other issues both inside 
and outside the classrooms. 


lla 
Appendix A 


16. If the information gained by the Subcomunittee 
from the illegal and unconstitutional subpoenas is used 
in any way by it, including publicizing it or forwarding 
it to any other congressional committee, there is a grave 
danger, and plaintiff faculty advisors fear, that they and 
their students and the classes they represent will lose 
their scholarships, grants, employment, and access to aca- 
demic associations and will be unable to obtain comparable 
benefits or positions at other colleges or universities. Plain- 
tiff organizations fear that if such information is known 
to be available pursuant to subpoenas such as these and 
such information as defendants presently have is not im- 
mediately returned, their members will he intimidated into 
resigning and potential members will he deterred from 
joining them. 


17. If the plaintiffs are not granted the relief they re- 
quest immediate and irreparable injury will befall not 
only the plaintiffs but the fundamental interest of the 
Nation, since freedom of expression, of transcendent value 
to all society and not merely those exercising their right, 
will be the victim. 


Wuererore, Plaintiffs pray: 


1. That a permanent injunction issue restraining de- 
fendants, their agents, servants, employees, and others 
acting in concert with them from in any way using the 
cocuments or information gained from the subpoena or 
subpoenas duces tecum served on Columbia University, 
Cornell University and the University of California, Berk- 
eley and ordering the return to the respective Universi- 
ties of all such material and any and all copies thereof: 
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2. That a declaratory judgment issue declaring the sub- 
poena or subpoenas duces tecum served upon the above- 
named universities unconstitutional and void; 


3. That pending the hearing and determination of the 
prayers for permanent relief the Court enter a temporary 
injunction restraining the defendants, their agents, serv- 
ants, employees, and others acting in concert with them 
from in any way using the documents or information 
gained from the subpoena or subpoenas duces tecum 
served on the above named universities. 


4. That this Court grant such other and further relief 
as it shall deem appropriate. 


Respectfully submitted, 


Morton Stavis 

Nancy Stearns 

Law Center for Constitutional 
Rights 

116 Market Street 

Newark, New Jersey 07102 


Wituiam M. Kunstver 
Antuur Kixoy 

511 Fifth Avenue 

New York. N. Y. 10017 


JEREMIAH S. GuTmMan 
¢/o New York Civil Liberties Union 
363 Seventh Avenue 


New York, N. Y. 10001 
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Davin G. LUBELL 

¢/o National Lawyers Guild 
103 Park Avenue 

New York, N. Y. 10017 


Henry M. DiSuvero 

National IXmergency Civil Liberties 
Committee 

25 Kast 26th Street 

New York, N. Y. 10010 


Farra StipENBERG 
1404 State Tower Building 
Syracuse, New York 


Pour J. HirscoKor 
1025 33rd Street, N.W. 


Washington, D. C., 20007 
Tel: 337-4466 
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Complaint for Injunctive and Declaratory Relief 


Unitep Stares Distrricr Court 
For tHe Disrricr or Co-umsia 


Tse University Senate or THE City University or New 
York, 535 Kast SOth Street, New York, N. Y. 


Tue Facurty Senate or tHe Crry CoLuxce or tHe City 
University or New York, St. Nicholas Avenue at 138th 
Street, New York, N. Y. 


Puiie Baume., 51 Chestnut Oval, Orangeburg, N.Y. 10962 
Irwin L. Brownstern, 497 Claremont Avenue, Teaneck, 
N. J. 07666 


SamveL Henper, 351 West 24th Street, New York, N. Y. 
Bernarp Bettusu, 44 South Drive, Great Neck, N. Y. 
Harry Lusric, 65 Payson Avenue, New York, N. Y. 10034 
Sypyey Drrzion, 3635 Johnson Avenue, Bronx, N. Y. 10463 


Pav. R. Karmen, 26 Hopke Avenue, Hastings-on-Hudson. 
N. Y. 10706 

SamveL L. Sumperc, 824 West 176th Street, New York. 
N. Y. 10033 


Freverick M. Brnver, 426 Plateau Avenue, Fort Lee, 
N. J. 07024, 
Plaintiffs, 
vs. 
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Joun L. McCuettan, Henry M. Jackson, Samvue. J. 
Ervin, Jr., EpmMuxp 8. Muskie, Asranam A. Riwicorr, 
Kari KX. Munpt, Jacop K. Javirs, CHartes H. Percy 
and Rosert P. Grirrin as Chairman and Members of 
the Senate Permanent Subcommittee on Investigations 
of the Committee on Government Operations; James R. 
CaLtoway and Jerome ALDERMAN as Chief Clerk and 
Staff Director and Legal Counsel of the Subcommittee. 


Defendants. 
Crvir Action No. 1628-69 


- 


A. Plaintiffs 


1. Plaintiff, The University Senate of the City Uni- 
versity of New York is a body comprised of duly desig- 


nated representatives of the several colleges comprising 
The City University of New York, which include the Bor- 
ough of Manhattan Community College, Bronx Com- 
munity College, Brooklyn College, The City College of 
the City of New York (hereinafter CCNY), The College 
of Police Science, Hunter College, Kingsborough Com- 
munity College, New York City Community College of 
Applied Arts and Science, Queens College, Queensbor- 
ough Community College and Staten Island Community 
College. Plaintiff University Senate is the authentic voice 
of The City University of New York (hereinafter CUNY) 
for all matters which may be appropriately brought he- 
fore it. The functions of plaintiff University Senate in- 
elude those of a governing faculty body of a university. 
It influences admission policies, curricula change, extra- 
curricular activities, discipline, academic freedom, due 
process and general University policy on all important 
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matters affecting CUNY and may address communica- 
tions to the Board of Higher Education and other bodies 
concerning these matters. The University Senate is also 
empowered to take policy positions and make recommen- 
dations concerning extra-curricular activities, which in- 
clude all clubs and student organizations. 

Plaintiff, The University Senate, sues on its own be- 
half and on behalf of all students, staff, faculty and or- 
ganizations of all the Colleges comprising CUNY and on 
behalf of all students, staff, faculty members and faculty 
and other organizations at all universities and colleges 
in the United States who wish freely and fully to per- 
form their duties as university teachers and to partici- 
pate fully and freely in academic pursuits. Such duties 
include functions protected by the First Amendment of 
the Constitution of the United States of serving as faculty 


advisors to campus political and other groups and en- 
couraging students to exercise, without fear of reprisal, 
their rights of belief, expression and association, even if 
those heliefs, expressions and associations are controver- 
sial and those of a minority. 


Plaintiff. The University Senate, also sues on behalf 
of all constituent club and students organizations on all 
the CUNY campuses overseeing of whose extra-curricular 
activities is among the functions of The University Sen- 
ate. 


2. Plaintiff. The Faculty Senate of the City College 
of the City of New York (hereinafter CCNY) of CUNY 
is a body of eighty-seven members of the CCNY faculty. 
Under its by-laws, The Faculty Senate is the authentic 
voice of the faculty of the City College of CUNY for all 
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matters of CCNY or CUNY which may appropriately be 
brought before it. The function of The Faculty Senate 
is generally that of governing faculty bodies. It influ- 
ences admission policies. curricula change, extra-curricu- 
lar activities, discipline, academic freedom, due process, 
and general policy on important matters in CCNY and 
may address communications to the Board of Higher Ed- 
ucation concerning these matters. The Faculty Senate is 
also in charge of the Standing Committee on Student Life 
which encompasses extra-curricular activities, which in- 
elude all clubs and student organizations. 


Plaintiff, The Faculty Senate, sues on its own behalf 
and on behalf of all students, staff, student organizations, 
and all faculty members and faculty organizations at CC 
NY and at all universities and colleges in the United 
States who wish freely and fully to perform their duties 
as university teachers and to participate fully and freely 
in academic pursuits. Such duties include functions pro- 
tected by the First Amendment of the Constitution of the 
United States of serving as faculty advisors to campus, 
political and other groups and encouraging students to ex- 
ercise, without fear or reprisal, their rights of belief, ex- 
pression and association, even if those beliefs, expressions 
and associations are controversial and those of a minority. 


Plaintiff, The Faculty Senate, also sues on behalf of all 
constitutent club and student organizations on the CCNY 
campus overseeing of whose extra-curricular activities is 
among the functions of The Faculty Senate. 


3. (i). Plaintiff Philip Baumel is a citizen of the State 
of New York and of the United States. He is a member 
of the faculty (Associate Professor of Physics) and sec- 
retary of plaintiff. The Faculty Senate. He is faculty ad- 
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visor of the Chinese Students Association, an approved 
campus organization. 


(ii). Plaintiff Irwin L. Brownstein is a citizen of the 
State of New Jersey and of the United States. He isa 
member of the faculty (lecturer in the Department of 
Student Personnel Services) of CCNY. He is faculty ad- 
visor to numerous campus student associations, including 
among others, the Committee of Keep ROTC on Campus, 
the Committee to Support Our Boys in Viet Nam, the 
Progressive Labor Party, the W.E.B. duBois Club, Youth 
Against War and Fascism, and the Young Republicans 
Club, all approved campus organizations. 


Plaintiffs Beaumel and Brownstein, as members of the 
faculty of CCNY, wish to continue to serve as faculty ad- 
visors of campus organizations without fear of reprisal. 
Throughout their tenure at CCNY, plaintiffs Baumel and 
Brownstein have maintained close faculty-student rela- 
tionships and have thus served as personal as well as in- 
tellectual advisors to their students. Plaintiffs Baumel 
and Brownstein have encouraged their students to inquire 
deeply into areas of their respective interests and con- 
cern, including political and social questions, and to exer- 
cise their First Amendment rights and to express their po- 
litical and other Views, including views critical of the for- 
eign and domestic policies of the United States govern- 
ment, freely and without fear. Consistent with such views, 
plaintiffs Baumel and Brownstein, when approached 
agreed to serve as faculty advisors to various recognized 
and approved student organizations, assuming their re- 
spective positions would remain confidential under the ba- 
sic guarantees of the First Amendment, academic free- 
dom, and the right of privacy, all protected by the First, 
Fourth, Fifth and Ninth Amendments to the United 
States Constitution. 
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Plaintiffs Baumel and Brownstein sue on their own be- 
half and on behalf of all others who wish freely and fully 
to perform their duties as university teachers, including 
the functions protected by the First Amendment of serv- 
ing as faculty advisors to campus, political and other 
groups and student organizations, and encouraging stu- 
dents to exercise, without fear of reprisal, their rights of 
belief, expression and association, even if those beliefs, ex- 
pressions and associations are controversial and those of 
a minority. 


4. (i). Professor Samuel Hendel is a citizen of the 
State of New York and of the United States. He is a 
member of the faculty, faculty ombudsman, member of 
the executive committee of plaintiff, The Faculty Senate, 
and Professor of Political Science. As a member of the 
faculty of CCNY, he wishes to be able to serve as a fac- 


culty advisor of campus organizations without fear of re- 
prisal. 


(ii). Professor Bernard Bellush is a citizen of the State 
of New York and of the United States. He is chairman 
of the executive committee of plaintiff, The Faculty Sen- 
ate, and a professor of history. As a member of the fac- 
ulty of CCNY and he wishes to be able to serve as a fac- 
ulty advisor of any campus organization withcat fear of 
reprisal. 


(ii). Professor Paul R. Karmel is a citizen of the State 
of New York and of the United States. He is Assistant 
Professor of Electrical Engineering. As a member of the 
faculty of CCNY he wishes to be able to serve as a fac- 
ulty advisor of any campus organization without fear of 
reprisal, 
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(iv). Professor Samuel L. Sumberg is a citizen of the 
State of New York and of the United States. He is a 
member of the executive committee of plaintiff, The Fac- 
ulty Senate, a professor and chairman of the Germanic 
and Slavic Language Department. As a member of the 
faculty of CCNY, he wishes to be able to serve as a fac- 
ulty advisor to any campus organization without fear of 
reprisal. 


(v). Professor Frederick M. Binder is a citizen of the 
State of New Jersey and of the United States. He is an 
Associate Professor and Chairman of the Department of 
Social and Psychological Foundations. As a member of 
the faculty of CCNY, he wishes to be able to serve as a 
faculty advisor to any campus organization without fear 
of reprisal. 


(vi). Professor Harry Lustig is a citizen of the State 
of New York and of the United States. He is a member 
of the executive committee of plaintiff, The Faculty Sen- 
ate, a professor, und chairman of the Physics Department. 
As a member of the faculty of CCNY, he wishes to be able 
to serve as a faculty advisor to any campus organization 
without fear of reprisal. 


(vii). Professor Sydney Ditzion is a citizen of the State 
of New York and of the United States. He is an associ- 
ate professor and acting chairman of the History Depart- 
ment. As a member of the faculty of CCNY, he wishes to 
be able to serve as a faculty advisor to any campus organ- 
ization without fear of reprisal. 


Throughout their tenures at CCNY, plaintiffs, Samuel 
Hendel, Bernard Bellush, Paul R. Karmel, Samuel S. 
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Sumberg, Frederick M. Binder, Harry Lustig and Sydney 
Ditzion have maintained close faculty-student relation- 
ships and have thus served as personal as well as intel- 
lectual advisors to their students. These plaintiffs have 
encouraged their students to inquire deeply into political 
and social questions and to exercise their First Amend- 
ment rights, and to express freely and without fear their 
views, including views critical of the foreign and domestic 
policies of the United States government. Plaintiffs wish 
to be able to serve in the future as advisors to student 
organizations, with the knowledge that their positions and 
activities will remain confidential under the basic guaran- 
tees of academic freedom and the rights of privacy pro- 
tected by the First, Fourth, Fifth and Ninth Amendments. 


Plaintiffs Hendel, Bellush, Karmel, Sumberg, Binder, 
Lustig and Ditzion sue on their own behalves and on be- 
half of all others who wish fully and freely to perform 
their duties as university teachers, including the functions 
protected by the First Amendment of serving as faculty 
advisors to campus groups and to encourage students to 
exercise, without fear of reprisal, their rights of belief, 
expression and association, even if those beliefs, expres- 
sions and associations are controversial and those of a 
minority. 


B. Defendants 


5. John L. McLellan is a citizen of the State of Arkan- 
sas and of the United States and is the Chairman of the 
Permanent Investigations Subcommittee of the Senate 
Committee on Government Operations (hereinafter “the 
Subcommittee”). 


Henry M. Jackson is a citizen of the State of Washing- 
ton and of the United States and a member of the Sub- 
committee. 
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Samuel J. Ervin, Jr. is a citizen of the State of North 
Carolina and of the United States and a member of the 
Subcommittee. 


Edmund S. Muskie is a citizen of the State of Maine 
and of the United States and a member of the Subcom- 
mittee. 


Abraham A. Ribicoff is a citizen of the State of Con- 
necticut and of the United States and a member of the 
Subcommittee. 


Karl E. Mundt is a citizen of the State of South Da- 
kota and of the United States and a member of the Sub- 
committee. 


Jacob K. Javits is a citizen of the State of New York 
and of the United States and a member of the Subcom- 
mittee. 


Charles H. Perey is a citizen of the State of Illinois 
and of the United States and a member of the Subcom- 
mittee. 


Robert H. Griffin is a citizen of the State of Michigan 
and a member of the Subcommittee. 


The chairman and members are sued in their official ca- 
pacities. 


6. James R. Calloway is a citizen of the United States, 
and, on information and belief, of the District of Colum- 
bia, and is the Chief Clerk and Staff Director of the Sub- 
committee. 


Jerome Alderman is a citizen of the United States, and, 
on information and belief, of the District of Columbia 
and is legal counsel of the Subcommittee. 


Both are sued in their official capacities. 
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7. Plaintiffs sue on their own behalf and on behalf of 
all others similarly situated who seek freely to exercise 
their own rights guaranteed under the First Amendment 
and fully and freely to perform their duties as teachers, 
including serving as faculty advisors to campus groups 
and associations, and encouraging their students to exer- 
cise their rights under the First Amendment without fear 
of reprisal. The members of' their class are so numerous 
that joinder of them all is impracticable. The relevant 
questions of law and fact are common to all and are 
shared by them with their representatives. As the claims 
are common to all they will be fully and effectively as- 
serted by the named representatives. An adjudication of 
the rights of the individual representatives would, as a 
practical matter, be dispositive of the interests of all oth- 
er members of the class. 


II. Jurisdiction 


8. The jurisdiction of this court arises under 28 USC. 
1331, 1332, 1343(4), 2201, 2202; 42 U.S.C. 1981 et seq. and 
under the Constitution of the United States, and in par- 
ticular the First, Fourth, Fifth and Ninth Amendments 
thereto and Article I, Section 9, Clause 3. 


The amount in controversy, exclusive of interest and 
costs exceeds $15,000.00. 


III. Cause of Action 


9. On information and belief, on or about May 14, 1969, 
the Subcommittee caused to be served on CCNY and on 
Brooklyn College and, on information and belief, other 
colleges of CUNY, illegal and unconstitutional subpoenaes 
duces tecum demanding the production of certain informa- 
tion and documents, including certain lists of organiza- 
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tions, members, officers, faculty advisors, scholarships, 
grants and benefits and other records, associational lists, 
reports and membership lists concerning plaintiffs, their 
students and members of their classes. On information 
and belief, similar subpoenas have been served on at least 
fourteen other universities throughout the country. 


10. Upon learning of the CCNY subpoena or subpoenas, 
on June 5, 1969, plaintiff, The Faculty Senate of CCNY 
voted to urge the Acting President of the college not to 
comply with the “intimidating and inhibiting” subpoena, 
since compliance would adversely affect the freedom of 
organizations and expression of students.” The resolu- 
tion further stated that for “the university to supply the 
information sought is to make its officers parties to sup- 
pression of academic fredom.” 


11. Without informing The Faculty Senate of the serv- 
ice of the subpocna or subpoenas, Acting President of 
CCNY, Joseph Copeland, had complied partially with the 
unconstitutional and illegal demands of the Subcommittee, 
having taken such action before the vote of the Faculty 
Senate urging a legal test of the validity of the subpoena 
rather than compliance therewith. Further, Acting Pres- 
ident Copeland, on information and belief. intends to sup- 
ply data and documents. 


12. On information and belief, the president and admin- 
istration of Brooklyn College have partially complied and 
intend further to comply with the illegal and unconstitu- 
tional demands contained in such void subpoenas. 


13. On information and belief, the presidents and ad- 
ministrations of cther component colleges of CUNY will 
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be intimidated and unlawfully compelled to comply with 
such illegal and unconstitutional subpoenas as have, on 
information and belief, already been served and with such 
as may hereafter be served by defendants. 


14. On information and belief, such data and documents 
as have been delivered are in the possession and control 
of defendants Calloway and Alderman and rights with 
respect thereto are asserted by the Subcommittee member 
defendants. 


15. The unconstitutional and illegal subpoenas were 
issued by the Subcommittee not for any legitimate legis- 
lative purpose but for the purpose of punishing, harass- 
ing and intimidating students, faculty members, and or- 
ganizations, and members, including plaintiffs, and the 
class they represent, who have been actively exercising 


their rights guaranteed under the First Amendment and 
expressing opinions critical of the policies of the United 
States Government, CUNY, CCNY, Brooklyn College, 
Queensborough College and other colleges. The purposes 
of defendants, in addition to punishment, harassment and 
intimidation of plaintiffs and their class, include deter- 
rence of plaintiffs and their class from further freely 
exercising such rights guaranteed and protected by the 
First Amendment. A further unconstitutional and unlaw- 
ful purpose of defendants in issuing such subpoenas is 
to establish a governmentally sponsored political black- 
list to he used to silence constitutionally protected law- 
ful expressions of dissent and unpopular political posi- 
tions and to provide a convenient catalogue of persons 
to he punished by legislative action in the nature of bills 
of attainder. 
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16. The illegal and unconstitutional subpoenas are in 
violation of plaintiffs’ fundamental rights of privacy in 
their beliefs and associations guaranteed by the First, 
Fourth, Fifth and Ninth Amendments to the Constitution 
of the United States. 


17. The illegal and unconstitutional subpoenas are in 
Violation of the fundamental rights of academi¢ freedom 
protected by the First, Fourth, Fifth and Ninth Amend- 
ments, in that they are intended to and do deter, discour- 
age and chill faculty members from fully and freely ful- 
filling their duties as teachers such as serving as faculty 
advisors, both formally and informally, to individual stu- 
dents and campus organizations and to deter them from 
full and free diseussions with students concerning social, 
political and other issues. both inside and outside the class- 
rooms. 


18. Tf the information gained by the Subcommittee 
from the illegal and unconstitutional subpoenas is used in 
any way, ineluding publicizing it or forwarding it to any 
other congressional committee, there is a grave danger 
and plaintiff faculty advisors fear, that they, their stu- 
dents and the classes they represent will lose their schol- 
arships, grants, employment, access to academic associa- 
tions and will be unable to obtain comparable benefits or 
positions at other colleges or universities, 


19. If the plaintiffs are not granted the relief they re- 
quest, immediate and irreparable injury will befall, not 
only the plaintiffs, but the fundamental interests of the 
Nation, since freedom of expression, of transcendent value 
to all society aud not merely those exercising their rights, 
will be the vietim. 
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20. The dates tor eomipliance with all subpoenas re- 
ferred to have arrived or passed and the hearings at 
which defendants threaten to use and publicize such ma- 
terial have commenced and are in progress at the time of 
the commencement of this action. 


21. Plaintiffs nave no adequate remedy at law. 


Waereror, plaintiffs prays: 


1. That a permanent injunction issue restraining de- 
fendants, their agents. servants, employees, and others 
acting in concert with them from in any way using the doc- 
uments or information gained from the subpoenas duces 
tecum served on CCNY, Brooklyn College, or anv other 
component of CUNY and ordering return to the respec- 
tive colleges of all such material and any and all copies 
thereof; 


2. That a declaratory judgment issue declaring the sub- 
poenas duces tecum served upon CCNY, Brooklyn College 
and any other college of CUNY unconstitutional and void; 


3. That, pending the hearing and determination of the 
prayers for permanent relief, the Court enter a tempor- 
ary injunction restraining the defendants, their agents, 
servants, employees, and others acting in concert with 
them from in any way using the documents or infor- 
mation gained from the subpoenas duces tecum served on 
CCNY, Brooklyn College or any other college of CUNY: 


4+. That this Court grant such other and further relief 
as it shall deem appropriate. 
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Attorneys for Plaintiffs 


JEREMIAH 8S. GUTMAN 
363 Seventh Avenue 
New York, N. Y. 10001 
Tel. 212 244 6670 


MELVIN WULF 
156 Fifth Avenue 
New York, N. Y. 10010 
Tel. 212 WA 9-6076 


Puiuie J. HirscHKop 
1025 33rd Street, N.W. 
Washington, D. C. 20007 
Tel. 337 4466 


Avan H. Levine 
156 Fifth Avenue 
New York, N. Y. 10010 
Tel: 212 WA 9 6076 


LAWRENCE SPEISER 
1424 16th Street, N. W. 
Washington, D. C. 20036 
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Excerpt from Transcript of Proceedings 


IN THE 
UNITED STATES DISTRICT COURT 


For tHe Disrricr or Cotumbia 


———— 


Tue University SENATE OF THE City UNIVERSITY 
or New York, e? al., 
Plaintiffs, 
v. 


Joun L. McCueLian, ef al., 
Defendants. 


(Civil Action No. 1628-69) 


Lewis Coie. et al., 
Plaintiffs, 
Vv. 


JoHnxn L. McCriennan,. et al., 
Defendants. 


(Civil Action No. 1629-69) 


es 


Tuesday, June 17, 1969 
Washington, D. C. 


30a. 


Appendiz C 


The above-entitled causes came on for hearing on mo- 
tion for a temporary restraining order before the Honor- 
able Howard F. Corcoran, United States District Judge. 


«lppearances: 
On behalf of the Plaintiffs: 


Jeremian S. Gutman, Esq., 
Miss Nancy Srearns, and 
Lawrence Spriser, Esq. 


On behalf of the Defendants: 


JosepH M. Hanno. Eso.. 
NatHan Dope... Eso., and 
Irwtx Go.psioom, Esq. 


* * * 


Ora Ruuine or THe Court 


The Court: Well, T am going along with the New York 
District Court. After having read this Rules of Pro- 
cedure as to the organization of this Committee, I am 
satisfied it does have a legitimate legislative purpose 


I think the motion of Senator Mundt, which was ear- 
ried, is in aid of that legislative purpose and it does not 
broaden it. It does not go beyond its scope. So that I 
do think that the Committee, as constituted and as op- 
erating right now, is within its bounds and has a sight 
to proceed in accordance with its powers. 


I am not convinced by this argument about the chill- 
ing effect upon First Amendment rights, because I think 
it is too speculative under all the circumstances. It is 
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sheer guesswork as to whether anything is going to hap- 
pen to these boys or men—whether anything is not going 
to happen to them. 


Then T reach the ultimate problem of whether I[ have 
the power to enjoin this Committee. and T do not think 
I have it. IT do not think it is a justiciable issue hefore 
the Court. 


So, I am going to dismiss the complaints and, of course, 
deny the motions for a temporary restraining order. 


Mr. Hannon: Would you write “Denied” on the appli- 
cation for the temporary restraining order in each case, 
and sign vour name, the time and the date? 


The Court: Yes. And you will prepare an order on the 
dismissals, 


Mr. Hannon: T’ll prepare an order on the dismissals. 
I think there are two cases pending before Your Honor. 


Mr. Gutman: Yes, there are two. 
(Documents executed.) 


(Whereupon, the hearing on motion was concluded.) 


CERTIFICATE 


The foregoing is certified to be the official transcript 
of proceedings indicated in Civil Actions 1628-69 and 
1629-69, held on Tuesday, June 17, 1969. 


Eva Marre SancHE 
Officiat Court Reporter 
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APPENDIX D 


Order 
UNITED STATES DISTRICT COURT 


For tHe Disrricr or Co_umstia 


ee 


Lewis Coie, ef al., 


Plaintiffs, 
v. 


Joun Le MeCreniax et al., 


Defendants. 
(Civil Action No. 1629-69) 


ee 

This matter having come before the C 
tiffs’ application for a tempor 
the Court having considered +] 
all papers filed therewith, and the Rules of Procedure of 
the Senate Permnent Subcommittee on Investigations of 
the Committee on Government Operations and the mo- 
tion by Senator Karl E. Mundt to hold hearings, and it 
appearing to the Court that (1) the investigation being 
undertaken by the Senate Permanent Subcommittee on 
Tnvestigations of the Committee on Government Opera- 
tions is for a legitimate legislative purpose, (2) plaintiffs 
have not presented a justiciable controversy because the 


ourt on plain- 
ary restraining order, and 
le complaint, affidavits and 


sought by plaintiffs, and (3) the alleged chilling effect on 
plaintiffs’ First Amendment rights js speculative, it is by 
the Conrt. this 26th day of June, 1969. 
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Orverep that plaintiffs’ application for a temporary re- 


straining order be and it is hereby denied; and it is fur- 
ther 


Orprerep by the Court, sua sponte, that this action be 
and it hereby is dismissed. 


Howarp F. Corcorax 
United States District Judge 
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APPENDIX E 


Order 
UNITED STATES DISTRICT COURT 


For rue Distrricr or CoLuMBIA 
o_o 


Tue University SENATE OF THE City UNIVERSITY 
or New York, et al., 
Plaintiffs, 
v. 


Joun L. McCietnan, et al., 
Defendants. 
(Civil Action No. 1628-69) 


cucu. 


This matter having come before the Court on plain- 
tiffs’ application for a temporary restraining order, and 
the Court having considered the complaint, affidavits and 
all papers filed therewith, and the Rules of Procedure of 
the Senate Permanent Subcommittee on Investigations of 
the Committee on Government Operations and the mo- 
tion by Senator Karl E. Mundt to hold hearings, and it 
appearing to the Court that (1) the investigation being 
undertaken by the Senate Permanent Subcommittee on 
Investigations of the Committee on Government Opera- 
tions is for a legitimate legislative purpose, (2) plain- 
tiffs have not presented a justiciable controversy because 
the Court cannot interfere with the legislative process as 
sought by plaintiffs, and (3) the alleged chilling effect on 
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plaintiffs’ First Amendment rights is speculative, it is by 
the Court, this 26th day of June, 1969, 


Orverep that plaintiffs’ application for a temporary re- 
straining order be and it is hereby denied; and it is fur- 
ther 


Orverep by the Court, sua sponte, that this action be 
and it hereby is dismissed. 


Howarp F. Corcoran 


United States District Judge 
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APPENDIX F 


Subpoena 


Concress or THE Untrep States 


To Columbia University, Doctor Andrew Cordier, Presj- 
dent; Mr. John Wheeler, Legal Counsel, 


GREETING: 


Pursuant to lawful authority, You Are Hereby Com- 
manded to appear before the Senate Permanent Subcom. 
mittee on Investigations of the Committee on Government 
Operations of the Senate of the United States, on June 3, 
1969, at 10:00 o’elock a.m., at their committee room, 161 
Senate Office Building, Washington, D. C., then and there 
to testify what you may know relative to the subject mat- 
ters under consideration by said committee and produce 
any and all records for the period from January 1, 1968 
to the present date showing the identity of students or 
other persons or organizations who took part in the seiz- 
ure of Columbia University buildings or parts thereof 
without the permission of university authorities, as well 
as records showing the identity of officers and faculty ad- 
visors of Columbia University student organizations in- 
cluding Columbia University Students for a Democratic 
Society. Students for a Restructural University, Student 
Afro-American Society, Hamilton Hal] Steering Commit- 
tee. Also records showing the extent and nature of as- 
sistance of any type rendered during this period of time 
by any agency of the United States Government or by 
any legal entity exempt by United States law from taxa- 
tion, to any student or other person whose name is pro- 
vided in compliance with the terms of this subpena. 
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HEREOF FAIL NOT, as you will answer your default un- 
der the pains and penalties in such cases made and pro- 
vided. 


To John Balla to serve and return. 


GivEN under my hand, by order of the committee. 
this 14th day of May, in the year of our Lord 
one thousand nine hundred and sixty-nine. 


Jonun L. McCretian 
Chairman, Senate Permanent Sub- 
committee on Investigations of the 
Committee on Government Opera- 
tions. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23,424 and 23,425 
LEWIS COLE, et al., 
Appellants 
Vv. 
JOHN L. McCLELLAN, et al.,; 
Appellees. 


THE UNIVERSITY SENATE OF THE CITY 
UNIVERSITY OF NEW YORK, et al., 


Appellants 

Vv. 
JOHN L. McCLELLAN, et al., 
Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE ISSUE PRESENTED 
A subcommittee of the Senate Committee on dovernnent Opera=- 
tions issued subpoenas duc?s tecum to various colleges and uni- 
versities in connection with an investigation being conducted 
by the subcommittee. The educational institutions voluntarily 


complied with the subpoenas. Thereafter, plaintiffs,persons and 


groups associated with the institutions, brought this action. 
seeking to restrain the subcommittee from making any use of the 
information obtained through the response to the Subpoenas. The 


questions presented are: 

1. Whether, irrespective of the validity of the subpoenas, 
& congressional committee can be precluded by third parties from 
making use of the information which was Bupplied to it by the 
institutions. 

@. Whether, in any event, the Subpoenas were valid. 


STATEMENT OF THE CASE 

These are suits brought by students, former students, stu- 
dent organizations, faculty members, organizations of faculty 
members of various colleges and universities (App. la-7a; l4a- 
@la) against the Chairman and members of the Senate Permanent 
Subcommittee on Investigations of the Committee on Government 
Operations and two staff members (App. 1a; 7a~8a; 15a; 2la~22a). 
Plaintiffs seek orders declaring certain Subpoenas duces tecum 
Served on the various colleges and universities to be void and 
enjoining the use of the information obtained from the institu~ 
tions by their compliance with the subpoenas (App. lla-l2a; 27a). 

On February 17, 1969, the United States Senate authorized 
the Committee on Government Operations or any of its Subcommittees 
to investigate, inter alia, all aspects of "crime and lawlessness 
within the United States which have an impact upon or affect the 
national health, welfare and safety" (Senate Resolution 26, Sec. 4 
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[defendants' exhibit 1 p. 4])" The Senate also aut 3 

vestigation of "riots, violent disturbances of the peace, vandalism, 
civil and criminal disorder, insurrection, the commission of 
erimes in connection therewith, the immediate and long-standing 
causes, the extent and effect of such occurrences and crimes, . 
and measures necessary for their immediate and long range pre= 
vention and for the preservation of law and order and to insure 
domestic tranquility within the United States" (4d. Sec. -5 [ad. 
at p. 5]). On May 1, 1969, Senator Mundt, a member of the 

Senate Committee on Government Operations and its Permanent 
Subcommittee on Investigations ("Subcommittee") (defendants! 

Ex. 1), moved that the Permanent Subcommittee on Investigations 
be authorized to hold hearings "in connection with the investi- 
gation of riots and civil and criminal disorders in cities, on 
college campuses and elsewhere, and to hear testimony to deter=- 
mine whether there are groups or organizations or indi viduals 
who are fostering, or whose purposes, aims and objectives in- 
clude the fostering of such riots and civil and oriminal dis- 
orders, and to ascertain their key personnel, aims and objectives, 
organizational structures and sources of funds, and all other 
facts relevant to the question whether additional legislation is 
necessary or appropriate to prevent the recurrence of such riots, 
civil and criminal disorders" (defendants! ex. 2). This motion 
was unanimously carried (ibid.). Thus authorized to investigate 


campus disorders, the subcommittee issues Subpoenas duces tecum 


| 
which were served on various colleges and universities seeking 
= 3 : 


information relative to the investigation. The subpoenas sought, 


inter alia, lists of persons and organizations who had participated 


in disorders at those institutions and the records showing the 
officers and faculty advisors of various student organizations 
(App. 36a). In addition, information was sought as to whether 
any of the persons whose names were supplied were receiving assis- 
tance from either the federal government or any agency or any 
legal entity enjoying tax-exempt status (ibid.). The colleges 
and universities have complied with the subpoenas and much if 

not all of the requested information has already been turned over 
to the subcommittee and is in its possession (App. 9a; 2Ha- 
25a). As noted earlier, plaintiffs then brought suit seeking to 
enjoin the use of this information by the subcommittee. 

On June 26, 1969, the district court dismissed the actions 
on the ground that the investigation "is for a legistimate legis~ 
lative purpose", the courts “cannot interfere with the legislative 
process as sought by plaintiffs" and that "the alleged chilling 
effect on plaintiffs' First Amendment rights is speculative" 

(App. 32a-35a). Plaintiffs have appealed and the cases have 


been consolidated on appeal pursuant to an order of this Court. 


ARGUMENT 
THIS ACTION TO ENJOIN THE PERMANENT SUB- 
COMMITTEE ON INVESTIGATIONS OF’ THE SENATE 
COMMITTEE ON GOVERNMENT OPERATIONS FROM 
USING INFORMATION OBTAINED AS A RESULT OF 
COMPLIANCE BY VARIOUS COLLEGES AND UNIVER- 
SITIES WITH CERTAIN SUBPOENAS DUCES TECUM 
WAS PROPERLY DISMISSED 


Introduction 


In the course of its hearings into the nature and cause of 
campus disorders, the Permanent Subcommittee on Investigations 
("Subcommittee") of the Senate Committee on Government Operations 
issued subpoenas duces tecum directed to various educational in- 
stitutions. The subpoenas sought information with regard to those 
persons and groups who had participated in campus disorders. 

The institutions complied with the subpoenas and the sub- 
committee is now in possession of the information whi.ch was sought. 
By their voluntary compliance, the institutions waived, of course, 
any objections which they might have asserted to the Subpoenas <= 
including any assertion that the subpoenas were invalid. And, 
indeed, the institutions are not now claiming the invalidity 


of the subpoenas -- in fact, none of them is even a party to the 


present action. 


Instead, the plaintiffs here are persons or groups who are 


total strangers to the subpoenas .~/ And even though the question 


1/ As such, they cannot assert any rights possessed by the 
recipients of the subpoenas. Cf. Alderman v. Uni ted States, 
394 U.S. 165 (1969). 

| 
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of compliance with the subpoenas is now moot, they nevertheless 
seek a judicial declaration that the institutions need not have 
complied because the subpoenas were invalid. Plaintiffs! apparent 
premise is that, if the institutions were under no legal duty to 
comply with the subpoenas, it follows that the subcommittee may 
be barred from using the information which was voluntarily supplied. 
As we show in Point B below, the subpoenas were validly issued. 
But there is no necessity for the court to reach that question. 
For as will be demonstrated in Point A, plaintiffs' premise is 
entirely unjustified. Whether or not the institutions could have 
interposed objections to supplying the requested documents, the 
fact remains that they did not and that the subcommittee's possession ~ 
of the information is lawful. In these circumstances, there is 
no basis upon which plaintiffs can request the judiciary to pre- 
clude the subcommittee from making use of the information in 
carrying out its legislative responsibilities. 
A. The District Court Properly Declined To 

interfere With The Operations Of The Senate 

Subcommittee In The Conduct Of Its Investi- 

gation. 

The validity of the subpoenas aside, the district court 

correctly refused to direct the Senate subcommittee not to use 
the information it obtained when the educational institutions 


complied with the subpoenas. To direct the Senate subcommittee 


not to use information already lawfully in its possession would 
be a greater infringement on the actions of a co-equal branch of 


government than restraining the enforcement of subpoenas prior 


one 


to the time there has been compliance or a refusal to comply = 
The courts have consistently declined to preliminarily enjoin 
directives of congressional investigatory Committaase Pauling 

v. Eastland, 109 U.S. App. D.C. 342, 288 F. 2d 126 (1960), 
certiorart denied, 364 U.S. 900; Mins v. McCarthy, 93 U.S. App. 
D.C. 220, 209 F. 2d 307 (1953); Fischler v. McCarthy ,» 117 F. Supp. 
643 (S.D.N.Y. 1954) affirmed on other grounds, 218 F. 2d 164 

(C.A. 2, 1954). See also Yellin v. United States, 374 U.S. 109, 
121-122 (1963); Tobin v. United States, 113 U.S. App. D.C. 110, 
306 F. 2d 270 (1962), certiorari denied, 371 U.S. 9023 Krebs v. 
Ashbrook, ___ U.S. App. D<C. __, 407 F. 2d 306 (1968) (Prettyman, 
J. concurring) certiorari denied, 393 U.S. 1026. Directly in 
point are two cases in this Circuit, Methodist Federation for 


Social Action v. Eastland, 141 F. Supp. 729 (3 judge district 


court, D.D.C. 1956) and Hearst v. Black, 66 U.S. App. D.C. 313, 
87 F. 24 68 (1939). : 


2/ While plaintiffs originally sought orders enjoinging the 
Subcommittee "from in any way using the documents or informa- 
tion gained" from the subpoenas duces tecum (App. lla; 27a), they 
now request, in the alternative ’ the issuance of a declaratory 
judgment that the subcommittee "should not be permitted to make 
use" of the information obtained (Br. 8). In either event however, 
the effective functioning of the Senate Subcommittee; will be im- 
paired. It should also be noted that under the "Speech or Debate" 
clause of the Constitution (Article I, Section 6, Clause 1) there 
is a Baageuese eat SCE aoe Defendants Dombrowski 186 
Eastl 7 U.S. 1967); Powell v. McCormack, 395 U.S. > 
505-500 (1969). Se 


Methodist Federation concerned the attempt by an organization 
to enjoin the publication of a 100 page booklet prepared by the 
Senate Internal Security Subcommittee which identified it as a 
Communist front. A three judge district court held that it could 
not prevent Congress from disseminating whatever information it 
had. In Hearst v. Black, supra, this Court declined to enjoin a 
Senate committee from using information which it had wrongfully 
obtained. Here, however, the information in the possession of 
the Senate subcommittee was obtained by lawful process -- subpoenas ~™) 
which were complied with by the various educational institutions 
upon which they were served. A fortiori, the Senate subcommittee 
Should be free to use the information in the furtherance of its 
investigation into campus disorders. As the court noted in 
Fischler v. McCarthy, supra "the legislature cannot be compelled 
to submit to the prior approval and censorship of the judicLary 


before it may ask questions or inspect documents through its 


investigating subcommittees" (117 F. Supp. at 650). 


Insofar as Stamler v. Willis, 415 F. 2d 1365 (C.A. 7, 1969) 
holds to be contrary, we reSpectfully submit that it was wrongly 
decided and is contrary to this Court's holding in Pauling v. 
Eastland, supra. A petition for a writ of certiorari has been 
ist Sub nom Ichord v. Stamler (this Term, No. 683, 38 L.w. 


B. The Subpoenas Issued By The Senate Sub- 
committee Are Valid. 


For the foregoing reasons, we do not think en Coe need 
consider whether the subpoenas were valid. It is enough that 
there was voluntarsim compliance on the part of the institutions 
and that the subcommittee has lawful possession of the informa- 
tion. We now show, however, that even if the validity of the 
subpoenas were of present relevance, plaintiffs! position would 


not be improved. 


The validity of subpoenas issued by legislative investiga- 


tory bodies depends upon an affirmative answer to four basic 
questions: 
Whether the investigation is authorized 


Whether the investigation is in furtherance 
of a valid legislative purpose 


Whether the information sought is scaviscat 
to the subject matter of the investigat noe 


Whether the release of the information | win 
violate First Amendment rights 


Wilkinson v. United States, 365 U.S. 399, 408-409 (194). See 
also Shelton v. United States, ___—s U.S. App. D.c. aes. 404 F. 2d 
1292 (1968) certiorari denied, 393 U.S. 1024. Here, all four 
requirements are met. 

1. The Investigation Was Authorized By Congress 

As noted earlier, the United States Senate, on February 17; 
1969, authorized its Committee on Government Operations, or any 
of its subcommittees to investigate all aspects of "orimes and 
lawlessness within the United States” including "riots, violent 
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disturbances of the peace, vandalism, civil and criminal disorder, 
insurrection, the commission of crimes in connection therewith, the 
immediate and longstanding causes, the extent and effect of such 


occurrences and crimes, and measures necessary for their immediate 


and long range prevention and for the preservation of law and 


order and to insure domestic tranquility within the United States" 
(Senate Resolution 26 [defendants' ex. 1, pp. 4-5]). The Permanent 
Subcommittee on Investigations was in turn authorized to investi- 
gate campus disorders and to "hear testimony to determine whether 
there are groups! or organizations or individuals who are fostering, 
or whose purposes, aims and objectives include the fostering of 
such riots and civil and criminal disorders, and to ascertain 
their key personnel, aims and objectives, organizational structures 
and sources of funds, and all other facts relevant to the question 
whether additional legislation is necessary or appropriate to pre- 
vent the recurrence of such riots, civil and criminal disorders." 
(defendants! ex.'2). There can be no doubt, and plaintiffs do 

not appear to question, that the investigation was authorized 


y 


by Congress. 


4/ =They do argue that the subpoenas are not authorized by 
Congress (Br. 17-19). By this they presumably mean that the 
material sought is not pertinent to the authorized investiga- 
tion, This point is discussed infra, pp. 13-17. 


2. The Investigation Is In Furtherance Of A valid 
Legislative Purpose 
As this Court has recognized: 

The power of the Congress to conduct | 

investigations is inherent in the 

legislative process. That power is — 

proad. It encompasses inquiries con-= 

cerning the administration of existing 

laws as well as proposed or possibly 

needed statutes. It includes surveys 

of defects in our social, economic or 

political system for the purpose of | 

enabling the Congress to remedy them. 
Shelton v. United States, U.S. App. D.C. > , 404 F.2d 
1292, 1296 (1968) quoting from Watkins v. United States, 354 U.S. 
178, 187 (1957). While this power to investigate 1s broad and 
sweeping "it is not unlimited" (Watkins v. United States, supra, 
354 U.S. at 187). Rather, the broad power to investigate must 
be related to and in furtherance of a valid legislative purpose 
(Ibid; Wilkinson v. United States, supra, 365 U.S. at 409). The 
valid legislative purpose for which the subcommittee was authorized 
to investigate was succinctly stated both in Senate Resolution 26 
and in the motion by Senator Mundt. Senate Resolution 26 authorized 
the Senate Committee on Government Operations to investigate "riots, 
violent disturbances of the peace”, etc. to determine "the immediate 
and long standing causes * * * and measures necessary for their 
immediate and long range prevention * * *" (defendants! exh. 1 
p. 5). The motion by Senator Mundt authorized the subcommittee 
to determine the "causes" of civil disturbances and "measures 


necessary for their immediate and long range prevention", and 


to hear testimony to determine if there are groups or individuals 
| 
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fostering such disturbances and whether "additional legislation 
48 necessary or appropriate" to prevent their recurrence (defen- 
dants' ex. 2). 

The prevention of civil disorders and insurrection is cer- 
tainly a valid legislative function, stemming from the obliga- 
tion of the Government to insure its “self preservation". Wilkin- — 
son v. United States, 365 U.S. at 410-411 (1961); Uphaus v. Wyman, 
360 U.S. 72, 80 (1959); Barenblatt v. United States, 360 U.S. 109, 
127-128 (1959). Regulation 26 has recognized the problems pre- 
sented to a free society by rampant lawlessness and has authorized - 
the investigation of its causes and possible remedies. The legisla- 


tive purpose is not merely asserted, rather it is "supported by 


references to specific problems which in the past have peer in 


the future could be the subjects of appropriate legislation". 
Shelton v. United States, supra, ___ U.S. App. D.C. at __, 404 
F. 2d at 1297. Congress certainly has not exceeded its broad 
power to investigate by seeking information with regard to the 
advisability of new legislation to control what many believe to 


Riots, civil disorders and campus disorders have always 
been within the purview of congressional action. For example, 
campus disorders have the effect of preventing students from 
going to classes, from pursuing their R.O.T.C. studies or even 
meeting with a recruitor from the C.I.A. Perpetrators or parti- 
etpants in such disorders can be prosecuted under 18 U.S.C. 

241, 245(b)(1)(B), (C), (E). 


be a paramount menace to a free and ordered society. Wilkinson 


v. United States, supra; Braden v. United States, 365 U.S. 431 
(1961); Barenblatt v. United States, supra; Uphaus v. Wyman, 
Supra; Shelton v. United States, supra. There can bb no doubt, 
therefore, that the investigation is for a proper legislative 


purpose. ! 


3. The Information Sought Is Pertinent To The Investigation 
The thrust of plaintiffs! complaint is. that the information 
sought by the subpoenas duces tecum 1s beyond the proper Scope 
of the subcommittee's investigation. An examination of the sub- 
poenas and a review of the leading authorities revees this con- 


tention to be unfounded. 


As noted earlier, the subpoenas duces tecum sought lists 
of persons and organizations who participated in disorders at 
certain educational institutions. Additionally, the subpoenas 
sought the names of officers and faculty advisors of various 
student organizations, as well as information bearing upon 
whether any person whose name was given to the subcommittee was 
receiving any form of assistance supported directly or indirectly 
by the Federal Government (App. 36a). It is clear that this 
information is not only pertinent to the subcommittee's inves- 
tigation but indeed vital to it. | 

The scope and purpose of an investigation are @etermined 
by the resolution of the Congress authorizing it, as well as 
the statements by the committee members and even the conduct 


of the hearings. See Shelton v. United States, supra, U.S. 
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App. D.C. at ___, 404 F. 2d at 1297, and cases there cited. 

The two aids before this Court are Senate Resolution 26 and the 

motion by Senator Mundt. Both reveal that the information sought 

by the subpoenas was well within the scope of the investigation. 
As already noted, Senate Resolution gives broad power” to 

the committee to investigate "crime and lawlessness" in the United 

States with special attention to "riots, violent disturbances of 

the peace, vandalism, civil and criminal disorder, insurrection, 

the commission of crimes in connection therewith, the immediate 

and longstanding causes, the extent and effect of such occurrences _. 

and crimes, and measures necessary for their immediate and long 

range prevention and for the preservation of law and order and 

to insure domestic tranquility within the United States." 

Passage of Senator Mundt's motion gave the subcommittee, "in 

connection with the investigation of riots and civil and criminal 

disorders in cities, on college campuses and elsewhere", authori- 


* 


zation "to hear testimony determine whether there are groups or 


wa 


> 
organizations or individuals who are fostering, or whose purposes, 


aims and objectives include the fostering of such riots and civil > 


~~) 


S/ There is no merit whatsoever to plaintiffs' contention that 
his power is too broad. As the Supreme Court has noted: 


The scope of the power of inquiry, in short, 
is ‘as penetrating and far reaching as the 
potential power to enact and appropriate 
under the Constitution. 


(Barenblatt v. United States, supra, 360 U.S. at 111.) 


=e 


and criminal disorders, and to ascertain their key personnel, 
aims and objectives, organizational structures and sources of 
funds, and all other facts relevant to the question whether 
additional legislation is necessary or appropriate to prevent 

the recurrence of such riots, civil and criminal disorders" 
{emphasis supplied]. It is evident that the names of persons 

and organizations participating in campus disorders is relevant 
to the determination as to whether these disorders vere fostered 
by "groups or organizations or individuals". It is equally apparent 
that the identity of the officers and faculty advisors of student 
organization is relevant "to ascertain their key personnel, aims 
and objectives, organizational structures and sources of funds". 
Similarly, the determination of whether there are "groups or 
organizations" fostering campus disorders requires that the sub- 
committee have a list of all student organizations and their 
officers and faculty advisors so that the "aims and objectives" 
of these groups can be ascertained. Finally, the question of 
whether any person active in campus disorders is receiving any 


form of federally aided assistance is relevant to the determina- 


tion as to what form appropriate legislation should ‘take. 


T/ See e.g, Section 706 of P.L. 91-153 (83 Stet. 427, Decem- 
ber 24, 1909) which prohibits the expenditure of certain funds on 


those who have participated in campus disorders. 


The information sought by the subpoenas, and given to the Senate 
subcommittee by the colleges and universities, is thus pertinent 


to the scope and purpose of the investigation. Braden v. United 


States, supra; Wilkinson v. United States, supra; McPhaul v. 


United States, 364 U.S. 372 (1%0); Barenblatt v. United States, 


supra; Uphaus v. Wyman, supra. 
McPhaul v. United States, supra and Uphaus v. Wyman, supra, 
are particularly in point. In McPhaul, the Executive Secretary 


of the Civil Rights Congress, which was suspected of being a 
subversive organization operating in Detroit, was subpoenaed by 
a subcommittee of the House Committee on Un-American Activities 
and was directed to produce "all records, correspondence and 
memoranda pertaining to the organization of, the affiliation 
with other organizations and all monies received or expended” 
by it [364 U.S. at 374]. The Supreme Court held that the in- 
formation sought was "highly pertinent" to the investigation 
which was to determine "whether there has been Communist activity 
in this vital defense area [Detroit], and if so, the nature, 
extent, character and objects thereof" (364 U.S. at 381). Re- 
jecting an argument that in any event the subpoenas were overly 


broad in violation of the Fourth Amendment’ stricture against 


tne ,b pe 


unreasonable search and seizure, the Court further held that 


since the subcommittee's inquiry "was a relatively broad one 


wt at 


* * * the permissible scope of materials that could reasonably 


’ 2 


be sought was necessarily equally broad" (364 U.S. at 382). 


eet 
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In Uphaus, the Executive Director of a New Hampshire organi- 
zation suspected of being subversive was served with subpoenas 
duces tecum directing him, inter alia, to turn over to New Hamp- 
shire's one-man legislative investigating committee a list of all 
persons who had attended the organization's summer camp. The 
Supreme Court, in affirming Uphaus' contempt conviction for re- 
fusing to comply, held that the information sought was well 
within the scope of the investigation which was to determine 
whether "there were subversive persons or organizations present 
in the State of New Hampshire" (360 U.S. at 73). 

It is thus apparent that the information sought by the sub- 
committee here, was well within the scope of, and pertinent to 


its investigation of campus disorders. | 


4. Plaintiffs! First Amendment Rights Have Not Been 
Violated 


In subparts 1, 23 and 3 we have shown that the subcommittee 


is authorized to conduct its investigation into campus disorders, 
that such investigation is in the furtherance of a yalia legis- 
lative purpose, and that the information obtained pursuant to 
the subpoenas is pertinent to the inquiry. We now show that 
plaintiffs! First Amendment rights have not been violated. 

The leading authority in this area is Barenblatt ve United 
States, supra. Barenblatt concerned an inquiry by a subcommittee 
of the House Committee on Un-American Activities into subversive 
and Communist influence into education. The Court held that 
the subcommittee was authorized to undertake the investigation 
and that the questions concerning Barenblatt's knowledge of 

-17- 


communist activity, including his mmbership in a Communist 

party club at the University of Michigan, was pertinent to the 
inquiry (360 U.S. 111-125). The Court then considered Baren- 
platt's contention that the subcommittee's inquiry into his past 

or present membership in the Communist party violated his rights 
under the First Amendment. The Court noted that the First Amend- 4 
ment does "not afford a witness the right to resist inquiry in Ke 


all circumstances" (360 U.S. at 126). Rather, there must be a balan- 
x 


cing of the right of Congress, to inquire for a valid legislative ~ 
purpose and the right of an individual not to disclose his political 
relationships. The Court, in balancing these interests in Baren- 
blatt, noted that Congress has broad power to investigate Communist « 
activity - a power which rests on "the right of self preservation" 
(360 U.S. at 127-128) and that the right of the Congress to be in- | 
formed in this area transcended Barenblatt's claim to First 
Amendment protection. The Court further held that Congress! right 
was not to be restricted because its inquiry focused on education. 
As the Court aptly noted, in language applicable to the instant 
case as well, "[aJn educational institution is not a constitutional® 
sanctuary from inquiry into matters that may otherwise be within E 
the constitutional legislative domain merely for the reason that 
inquiry is made of someone within its walls" (360 U.S. at 112). 
A similar First Amendment argument was made in Uphaus v. 
Wyman, supra,where Uphaus objected to turning over a list of 


persons who had attended his organization's summer camps. Re- 


tw ye ge ee bo 


jecting his contentions, the Court noted that right of associa- 
tional privacy was Qlbweighed by the interest of New Hampshire 
—TCu— 


in determining the existenceof subversive activity within its 
borders (360 U.S. at 80-81). The Court distinguished N.A.A.C.P. 
v. Alabama, 357 U.S. 449 (1958) relied upon by plaintiffs here, 
and held that the disclosure of the names of people who attended P 
the organization's summer camps was constitutionally permissible. 
Similarly, here plaintiffs' protestations of associational pri- 
vacy are out weighed by Congress' interest in obtaining the 
information. The colleges and universities properly complied 

with the subpoenas and Congress should be free to dee the infor- 


mation thus obtained. 


8 In N.A.A.C.P. v. Alabama, supra there was no objection to 
eee the identity of officers of the organization. Rather, 
the N.A.A.C.P. objected to disclosing the names of ‘the rank and 
file members on the ground that they would be subjected to local 
harrassment. The Court sustained their objection 9n the ground 
that the disclosure of membership lists was not relevant to Ala- 
bama'ts stated purpose for seeking the information, i.e., whether 
the organization "was conducting intra-state business in violation 
of the Alabama foreign corporation registration statute (357 U.S. 
at 464). Here the subcommittee has sought to determine the officers 
and faculty advisors of various organizations. As we have pointed 
out in part B(3), supra, this information is pertinent and -rele- 
vant to the legislative inquiry into their "key personnel", "or- 
ganizational structures and source of funds" which is in turn 
relevant to ascertaining their objectives vel non in fostering 
campus turmoil. It is hard to imagine how the subcommittee would 
be able to seek testimony from officers and faculty advisors if 

it does not know who they are. i 


There is no merit to plaintiffs! contention that the sub- 
committee seeks the information to compile blacklists and other- 
wise harrass. First, this is speculation unsupported beyond 
mere averment. Second, the Supreme Court has made it abundently 
clear that where the investigation serves a legitimate legisla- 
tive function (as it doeslere), there can be no inquiry into 
alleged improper motivation. Barenblatt v. United States, supra 
Sees at 132-133; Wilkinson v. United States, supra, 365 U.S. 
at 411-412. 
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In sum, it is clear that the four conditions upon which 


the validity of subpoenas issued by legislative committees de- 
pends are satisfied here and the subpoenas were properly issued. 
For this additional reason, the district court correctly declined 
to interfere with the operation of the Senate Permanent Sub- 
committee on Investigations in the conduct of its investigation 


into campus disorders. 


CONCLUSION 
For the foregoing reasons the orders of the district court 
should be affirmed. 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 
ALAN S. ROSENTHAL, 


RALPH A. FINE, 
Attorne 
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REPLY BRIEF FOR APPELLANTS 


I. PLAINTIFFS ARE NOT "STRANGERS" TO THE 
UNDERLYING SUBPOENAS. 


fopellants have argued that, all other arguments aside, 


appellants are "total strangers’ to the subpoenas issued by 


the Appeldeet Committee and pursuant to which the Committee 


gained the information concerning appellants. (Brier for 
Appellees, P- 5). That is not the case. Appellees cite 
Alderman v. United States, 89 S.Ct. 961 (1969), for the pro- 
position that appellants cannot challenge the subpoenas 
underlying this action. A careful reading of Alderman, 
however, shows quite the opposite. -For the rule of Alderman 
is that the person | whose constitutional rights are violated, 
as by an illegal search and seizure, is the party | who must 
raise the constitutional issues. As appellants have contended 
throughout, they are not merely persons "who [etain] prejudice 
in the use (of 4 shnecevidence gathered,” Alderman ve United 
. States, supra, 89 $.Ct. at 996, although they certainly are 
so prejudiced. ‘Rather, as in Alderman, it is appellants! 
constitutional rights which have been violated by the gather- 
ing of information because that information relates to their 
protected First Amendment activities. 

Appellants are not seeking to "yicariously assert" 
another's constitutional rights. It is’ their own rights they 


seek to assert. 


What is more, only in the past month the United 
| 


States District Court for the Southern District of New York 
preliminarily recognized in a case analogous to this that 


organizations and persons coula test the constitutionality 


of a Congressional subpoena when that subpoena sought infor- 
mation concerning them which was in the custody of a third 
party. Liberation News Service v. Eastland, 70 Civ. 689 
(S.D.N.Y.), Temporary Restraining Order issued February 20, 
1970. The order was issued despite the fact that the third 


party did. not-'ratse:constitutional objections to the subpoena. * 


. 


* Appellants disagree with appellees' characterization that the 
universities turned over the subpoenaed records "voluntarily." 
(Brief for Appellees, p. 6). The universities did not respond 
to requests, they responded to subpoenas which carry with them 
the threat of enforcement by contempt proceedings under 2 
U.S.C. 192. ; ; 


Sat, APPELLANTS! RIGHTS UNDER THE Se AMENDMENT. 
HAVE BEEN VIOLATED BY THE SUBPOENAS HEREIN 
ee ee Ne a aes SPAT aoe a ea Re 


Appellees have ice that Appellants' rignts were not 
iolated by the Subpcenss herein, citing Barenbiatt ve United 
States, 360 U.S. 109 (1959) for the proposition that "the First 
mendment does 'not afford a witness the right to resist inquiry 
in all circumstances’ (360 U.S. at 126)." (Brief of Appellees, 
b. 18). However, it would seem that they are really arguing that 
although® Appellants" First Amendment rights ni ght have been °° 
folated, that violation is ‘justified under Barenblatt. 

It is true, that in 1959, the Supreme Court in Barenblatt 
pheld congressional questioning . | 


",.eaimed at the Communist problem which ina 


different context would certainly have raise 
genseciuet onal Tssues of the gravest Character,” 


oe « (emphasis Supplied], 


lowever, in making this. exception to the protectior. of the First 

‘Amendment, the Court relied on a whole line of cases, nearly all 

of which have since been substantially overruled. See Gerendo 
. Board of Supervisors, 342 U.S. 56(1952) substantially over= 

ruled by Whitehill Ve Elkins, 389 U.S. 54 (1967) 5 Adler v. 

Board of Eaniceacton 342 U.S. 485 (1952) by Keyishian v. Board of 
egents, 385 U.S. 589 (1967) 5° American Communi cations Association : 
« Douds, 339 U.S. 382. (1950) by United States vs Brown, 381 U.S. 
37 (1958); and Lerner Ve casey 99357048: 286862958) by Schneider 
. Smith, 390 U.S. 17 __ : aes 


(1968) and United States v. Robel, 389 U.S. 258 (1967). Further 
nore, Justice Harlan, writing for the majority, specifically 
oted that at that time the Court had previously "recognized the 
lose nexus between the communist party and violent overthrow 
of the government," 360 U.S. at 128. Certainly "preventing stu- 
dents from going to classes, from pursuing their R.O.T.C. studies 
pr even meeting with a recruiter from the C.I.A." [Brief for 
Appellees, p. 12] is a far cry from the violent overthrow of the 
overnment. And it appears that even the latter would no longer 
pppear to justify the sort of violation of First Amendment rights | 
involved herein. For the concept of “self preservation" [Brief 
bf Appelleés, p. 12], no more than the concept of "national de- 
fense" can be 
ee. Geemed an end in itself, justifying any exercise 
of legisiative power designed to promote such a goal. 
Implicit in the term 'national defense’ is the notion 
of defending those values and ideals which set this 
nation apart. For almost two centuries, our country 
has taken singular pride in the democratic ideals 
enshrined in its Constitution, and the most cher- 
ished of those ideals have found expression in the 
First Amendment. It would indeed be ironic if, in 
the name of national defense, we would sanction the 
subversion of one of those liberties -= the freedom 
of association -=— which makes the defense of the 
Nation worthwhile. United States v. Robel, supra, 
389 U.S. at 264, ear == 
Finally, in striking down a subpoena which sought .the books 
of the Texas Communist Party, the Supreme Court, in 


Texas, 379 U.S. 476, 485-6 (1965) recognized the need 


scrutinizing subpoenas which seek out ideas or persons 


ho speak with "the voice of non-conformity." Such subpoenas 


a Pease 
must be drawn with "scrupulous exactitude" for otherwise, not 


only would they be violative of the First Amendment , but the 
. n | 


Fourth Amendment as well. 


‘APPELLEES SOUGHT THE INFORMATION IN 
QUESTION INDIRECTLY IN ORDER TO 
‘AVOID A CHALLENGE TO THE SUBPOENAS 


HEREIN. 

By directing the subpoenas herein to third parties 
rather than to appellants, the appellees hoped to avoid any 
challenge to the validity of the subpoenas which the sub- 
poennee has the right to do both in the hearing, Watkins 
vy. United States, 354 U.S. 178 (1957), and in a collateral 
civil action, Stamler v. Willis, 415 F.2d 365 (7th Cir., 
1969). For not only are there grave constitutional ques- 
tions concerning the subpoenas, there are questions as to 
whether the subpoenas are even valid under the appellee 
committee's own rules. See Gojack v. United States, 384 
U.S. 702 (1966). For under the Committee rules: 

No public hearing connected with an investi- 

gation shall be held without approval of 

either a majority of the Subcommittee or a 


majority of the full Committee on Government 

‘Operations. Rules of Procedure for the 
Senate Permanent Subcommittee on Investiga- 
tions, Readopted by the full Committee on 
Government Operations, January 17, 1909, 
Rule I. : : 


There is no indication that the hearings pursuant to which 
the subpoenas herein were issued were ever so approved. 


Appellees must not be permitted to avoid judicial 


serutiny by issuing subpoenas to parties they believe will not. 


raise the full range of constitutional. and legal objections 


to them. 
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